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TONE BLEIE, SHERYL LIGHTFOOT,
AND ELSA STAMATOPOULOU

Introduction

The constructed names and borders of colonization cannot
break the human bond of sacredness which binds us still today
as Original Nations of Indigenous Peoples of Mother Earth.

»  GAEN HIA UH, Betty Lyons (Onondaga Nation/Snipe Clan),
American Indian Law Alliance

Colonization has often served as a backdrop to Indigenous Peoples’ experi-
ences with borders, migration, and displacement.! Through the process of
colonization, states and others have asserted domination over Indigenous
Peoples’ lands, resources, governments, and cultures.> Nonstate actors have
been supported or tolerated by states. The legacy of colonization, whether
imperial- or settler-based, has often turned Indigenous Peoples into “mi-
grants” by drawing international and internal borders through their home-
land and realms.> Additionally, the socioeconomic and cultural effects
of colonization have displaced Indigenous ways of life with industrializa-
tion and globalization, including development projects that threaten their
homes and livelihoods, often impelling Indigenous Peoples to migrate inter-
nally and across international borders.* In short, the legacies of colonization
are far reaching.® Indigenous Peoples on the move, suffering displacement,
discrimination, violence, and even death, are currently experiencing the con-
sequences of historical policies in many ways that are poorly understood in
migration law, politics, and international relations.®



It is not only interstate borders that affect the cultural, political, eco-
nomic, and social integrity of Indigenous Peoples in terms of their rights to
land, territory, and resources, and threats to ancestral material and imma-
terial heritage. This issue is also relevant within states where reservations
exist for Indigenous Peoples. Such realities are often linked to gradations
of recognition that are apportioned by the state, as it sees fit, to serve and
perpetuate domination, and in many cases, these are contested by Indige-
nous Peoples. Citizenship rights are part of these state-imposed systems.
Indigenous Peoples’ struggles to exercise their right to self-determination at
the political, juridical, and other levels have achieved not only the proclama-
tion of strong international norms through the UN Declaration on the Rights
of Indigenous Peoples but also significant case law in both national and in-
ternational courts. Political breakthroughs, practical examples of Indigenous
governance, and the positive effects of the same in their lived experiences in-
dicate possible answers to the negative impacts of borders on Indigenous
Peoples’ fundamental rights.

Indigenous Peoples’ sovereignty, cultural integrity, connection to the land,
and overall well-being continue to be threatened, defined, and constrained
by borders. Examining the intriguing shifts in the history of border studies
and relating them to the Indigenous rights agenda, we have found a striking
convergence in knowledge shifts on the one hand and rather limited direct
intellectual exchange on the other hand, making us firmly believe that there
is much to be gained by bringing together these practice communities and
their knowledge. Indigenous Peoples and scholars have also contributed to
significant discourse concerning their borders, both state-related and not.
Some of the recent theoretical advancements in border studies may not
only stimulate novel insights into the intellectual sources (epistemology)
underpinning key international instruments such as the United Nations
Declaration on the Rights of Indigenous Peoples (abbreviated hereafter
as the Declaration or the UNDRIP), but also contribute to determining the
scope for successful political and juridical entrepreneurship at the regional,
subregional, and local levels. This book provides Indigenous Peoples’ crit-
ical perspectives on physical, social, and cognitive borders, and it presents
often novel ways of looking at borders, beyond statist and other common
approaches. It is meant as a contribution to Indigenous studies, compara-
tive political studies and law, border studies, environmental politics, human
rights, and the study of international organization and transnationalism.

This collection is the result of an increasingly broadening intellectual
journey. The long gestation period from a strategic idea to a symposium to
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its realization opened many opportunities to expand and refine the concept.
The earliest discussions between Elsa Stamatopoulou of Columbia Univer-
sity and Tone Bleie of the Arctic University of Norway took place during
Bleie’s stay as a visiting scholar at the Center for the Study of Ethnicity and
Race at Columbia University in 2015, where she raved about the recent rein-
vigoration of border studies or “borderology.” The topical affinities between
this burgeoning interdisciplinary field and Indigenous studies intrigued
us as much as the paucity of specialized science-policy literature on the
topic. As we shared our thoughts over time, feedback became refreshingly
engaged. By 2018/2019, new partners came aboard as collaborators and
funders, including Sheryl Lightfoot of the University of British Columbia,
whose background in international relations and Indigenous politics further
expanded our collaborative work.

Our initial ambition for the symposium involved reaching out to sections
of the academy and the Indigenous rights practitioner community to invite
contributions that could be enriched through contact with border studies
research. We challenged contributors to examine recent theoretical inno-
vations in Indigenous studies and border studies on two accounts: first, in
terms of how these fields could stimulate novel insights into the epistemol-
ogy underpinning key international instruments such as the UNDRIP; and
second, to clarify the scope for successful political, cultural, and judicial en-
trepreneurship at the regional, subregional (territorial), and local levels. The
symposium that we held in November 2019 at Columbia University was a suc-
cess in these respects, and this collection is one of the results, with additional
authors having joined the effort.

We shall briefly outline the key theoretical and analytical approaches that
have framed and stimulated the concepts that informed the symposium and
this volume: border studies, international relations and Indigenous politics,
and international law.

Border Studies in Retrospect

Geography was one of the earliest disciplines to study the problem of bor-
ders, both natural and human-established.” In recent decades, political
geography as well as cultural anthropology and geography have shown re-
newed interest in the multilevel politics and meanings of borders, including
interior, invisible, and imaginary borderscapes as rich repositories of pub-
lic memory of history and prehistory.® This perspective represents quite
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significant opportunities for reorientation in ethnic studies and Indigenous
studies and rights lenses.

Early border studies in the late nineteenth and early twentieth centu-
ries engaged in mapping based on the historical-geographical and political
science approaches to the evolution of international borders, including
delimitations of colonial possessions in Asia, the Americas, Africa, and the
Middle East. Numerous studies were devoted to the classification of borders
as imposed barriers and the nature of contact across them; at the time, the
European concept of borders as physical and political realities along strictly
fixed lines was a relatively uncontested paradigm. It took decades before new
insights in border studies exposed fully the often-conflicting geopolitical re-
alities and interests of states.

Following World War II, functional approaches to transboundary inter-
actions were in vogue, and the understanding of border phenomena became
multifaceted and broadly informed by a wider range of disciplines, most no-
tably political science and law, which produced useful insights for border co-
operation and the delimitation of more recent late colonial and postcolonial
political borders.

With the rapid rise of world-systems theory in the late 1970s, border
studies came under its influence as well, and studies of nested hierarchical
relations between center and periphery as well as the political economy of
integration (including transboundary) processes gained credence. More
often than not, these processes were argued to reproduce or exacerbate eco-
nomic, social, and cultural inequalities and discrimination. State boundaries’
permeable nature due to economic and political globalization, most notably
the expansion of the Bretton Woods institutions, became another locus of
inquiry. In anthropology, the study of ethnic boundaries and ethnic relations
produced novel insights into sub- and transnational armed and peaceful
ethnic movements as well as related overarching (supraethnic) political and
cultural territorial formations. Sociology, geography, and political science
contributed to a growing body of literature exposing critical gaps and omis-
sions in dominant state- and world-systems-centric approaches. Political
entrepreneurship, which mobilized ethnic identity as a pivotal resource in
the politics of belonging, the willingness of some states to accommodate
heterogeneity, and ethnonationalist formations became important subjects
of inquiry.

The study of secessionism, including self-proclaimed republics and de-
mands for sovereign recognition, developed in the 1980s as a promising
subfield of inquiry, and the ambitious reintegration project of creating a
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European supranational political identity attracted attention from a range of
social sciences. Scholars also debated whether or not the intellectual history
and the concept of nation-states was largely a Western European nineteenth-
century legacy. The Eurocentrism of assuming a congruence between states
and nation-building in the Global South became increasingly apparent. The-
oretical and policy introspection called for a new emphasis on “context” in
studying the interrelations between social, political, and natural borders and
the state. Many studies started interrogating the (non)accommodation of
claims to cultural and political recognition in terms of self-rule, accommo-
dative migration, and other border-crossing policies.

Although the influence of Immanuel Wallerstein’s center-periphery the-
ory declined in the 1980s, the theoretical and methodological insights of the
grand theory concerning the nested dynamic nature of borders and border
regions did not become obsolete. Law, the humanities, and the social sciences
insisted on a partly distinct, partly overlapping focus on reterritorialization
from below, invigorating border studies from the late 1980s onward.’ In fact,
as the formulation of policies and the drafting of the UNDRIP progressed, the
rising Indigenous Peoples’ movement and its experts made quite liberal use
of these insights, which had become an intellectual common good.

Studies on reterritorialization have examined challenges to state sover-
eignty and border management, particularly those from historically ancient,
resurging semisovereign formations of borderland peoples as well as re-
cent ethnonationalist movements.!® These movements were theorized as
entrepreneurial identity projects in the making as reterritorialization of
borderlands occurred through the opening up of market spaces, production
zones, commodity chains, the commodification of land, mass tourism, visa-
free zones, and the destruction of ancient cultural landscapes. These pro-
cesses were largely the result of neoliberal globalization policies and their
alluring slogans of borderless societies; the free flow of people, goods, and
services; and market-led growth as the engines of human well-being. The era
of free-market capitalism paradoxically engendered new material and social
borders in the form of gated production zones and residential communities
as well as differentiated citizenship (rural migrants versus permanent urban
residents, sedentary populations versus nomads, majority versus minority)
in expanding metropolies and transformed border villages. Scholars were
intrigued by how reterritorialization shifted the bargaining power between
states’ legitimate use of force and nonstate armed actors. These blurred
boundaries, the privatization of violence, and proxy wars in urban and rural
borderlands have increasingly received scholarly attention.
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The postmodern turn in border studies in the 1990s sought to reexamine
decades of anthropological, sociological, and cultural geography inquiries,
bringing new and more rigorous theoretical attention to the political, so-
cial, and cultural dimensions of formal and informal borders and bordering
processes. In summary, the last few decades have mainly brought increased
attention to two interrelated areas of research. The first concerned the pro-
cessual aspects of territorial imaginations, claims, and new instruments of
state control, often involving securitization practices.” These caused any-
thing from resistance to support for diverse Indigenous and non-Indigenous
border populations. The second involved examining the world of everyday
life, writing as a practice (fiction and nonfiction), and their constructions
of inner and outer social borders, border-controlling and transcending
practices, and territorial realms.'> Such investigations were inspired by and
central to the politics of recognition from below and above —that is, the ar-
ticulation of collective and individual rights claims.

Indigenous Politics and International Relations

In international relations, borders are contested spaces that are receiving
renewed attention in contemporary debates. Overcoming the static and
geographical conception of a border that is directly related to the modern
conception of the European state as a social contract, attempts have been
made to introduce a dynamic and process-oriented conception of borders
instead.” In the prevailing conception, it is the principle of sovereignty that
is used to define a border as the legal delimitation of one autonomous state
from the other, but this understanding of borders is undermined in a global-
ized world." In particular, the modern conception of the state views borders
as fixed entities.”

The dominant approach suggests that borders should be drawn around
people sharing similar nationalistic sentiments to avoid conflict and bestow
a sense of common identity.!¢ Within the existing debate in international re-
lations, there have not been many attempts to dwell on the normative signif-
icance of borders. Therefore, there is a need to situate the discussion about
borders on a global stage where the state is losing its power as a political
entity that has absolute autonomy over the life of the individual within its
borders. The conception of borders is thus being transformed from one that
was once purely geographic into one that is interdisciplinary, not least owing
to the international relationships between states.”
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After the end of the Cold War, it was argued that borders should not be
merely approached internally but that their international significance needs
to be scrutinized.'® During this period, the advent of regionalism and re-
gional cooperation had a subsuming effect on the relative stability of bor-
ders. Moreover, globalization revolutionizes existing human relations and
gradually restructures existing borders.” In a rapidly changing world, bor-
ders are increasingly constituted by discursive and economic factors.

As mentioned, the dominant approaches to the theory of borders are
state-centered and static. Although they are informed by diverging ideolog-
ical orientations, both liberal and nonliberal conceptions of borders fail to
make sense of the role of borders in international relations, which has led
to the absence of border theory.?® In international relations theories, there
is an interest in the understanding of frontiers but not of the dynamism be-
tween borders and identities. The implications of borders for the issues of
citizenship and identity have not been sufficiently explored in the dominant
approach. Furthermore, the study of interborder relations also did not lead
to an understanding of borders themselves, as dominant theories saw bor-
ders as self-contained units.

The liberal conception of borders has most recently been undermined
by communitarians and multiculturalists as a view that does not account
for the changing nature of a community and the rights of marginalized
groups.” Liberals have tried to respond to such criticism by declaring that
equality before the law is a principle that equally recognizes the rights of all
individuals. Besides the liberal perspective, the nature of borders could also
be understood by taking a pragmatic approach, identifying the practical
utility of borders in contested territories. Borders could also be defined
from a discursive point of view as spaces that normalize particular forms of
subjectivity and create hierarchical relations. Besides their obvious political
functions, borders also serve other functions, such as economic and social,
and their fluctuating character needs to be affirmed for the concept to re-
main useful.?

The question of borders has also been approached from the point of view
of power and marginalization. Within postcolonial discourse, borders have
been seen as spaces of marginalization and structural othering, arbitrary
lines that limit the free movement of people.” In poststructuralist thinking,
borders are analyzed discursively and understood as spaces that alienate
and marginalize subjectivities.?* Alternatively, the Marxist approach denies
the role of borders in internationalization altogether, as Marxism disavows
nationalism and state sovereignty.?’ The defenders of cosmopolitanism also
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oppose the idea of closed borders, arguing that the very constitution of
societies is being reorganized in a globalized world and that this has sig-
nificant ramifications for the idea of fixed borders in international rela-
tions. There is a need to develop an understanding of borders focusing on
change, mobility, and new parameters that encompass the lives of individual
citizens.?

The conventional approaches in international relations are typified by
neoliberalism, neorealism, and pragmatism, operating within a territorial-
ist epistemology that limits the significance of borders to modern states.
The existing state-centered approach treats borders as ways of ensuring the
safety of the citizens within a state. International relations theorists have
therefore not paid sufficient attention to borders, as they are seen only in
relation to activities of the state. In the world of today, the technologization
and globalization of human relations has affected the idea of closed borders
in a number of ways. First, such processes bestow a new sense of identity
that is not necessarily conferred by the state. Second, as overarching forces
whose impact is not limited to particular boundaries, they erode the classical
power given to the state. The spatial treatment of borders is totally indiffer-
ent to the role played by transborder forces.

The analysis of borders predominantly occurs in reference to territori-
ality, leading to the shortsighted view of borders as mere instruments that
separate one state from another. This conception has been undermined by
factors such as the demise of the Soviet Union, the penetration of forces of
globalization into domestic markets, and the growing influence of political
movements that are not necessarily delimited within the boundaries of the
state. Borders always go through a process of domestication whereby, once
they are arbitrarily established, they begin to exert a normative hegemony
over the life of individuals.?” The attempts to fixate political borders in an
essential form are grounded in the assumption that political borders are
founded on a material physicality.?® Such an insistence overlooks the fact
that borders are artificially created ways of separating identities. In a world
of many different visions of modernity and the good life, contemporary bor-
ders must be understood in terms of the clash of civilizations and the rise of
populism and conservatism all over the world as well as the newest border-
affirming reality that is the global pandemic of 2020.%

In recent scholarship, there have been attempts to introduce a nonspa-
tial understanding of borders and abandon the quantifiable geographical
understanding. The social sciences rely on a static picture of borders that
has resulted in a state-centric conception of them. Existing approaches do
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not account for the movement of people, temporality, or other dynamic
processes.”®

The threat of globalization to the Westphalian order manifests in the re-
definition of borders. However, arguments are also being made that states
are not completely disappearing but are merely diversified in such a world.
Because their power is being threatened, states are beginning to adapt new
strategies of bordering that recognize the role of transboundary actors in
the lives of citizens.> One observes that the major attempts to make sense
of borders in international relations involve efforts to universalize the linear
understanding of borders that emerged in Europe in the twentieth century.*

The nonspatial conception of borders mainly focuses on four major areas
of analysis. First, there is a focus on economic relations and the distribution
of resources. Second, there is a study of policies that have significance across
borders. Third, there is an investigation into political communities and re-
lations of symbiosis. Fourth, there is a study of the value orientations found
in borderlands.

Borders are not monolithic or one-sided, as they involve relations of
mutuality and adaptability. In an age in which the fluidity and the artificial
nature of borders is emphasized, however, borders remain a key feature of
the global system.” As a discipline, international relations tends to consider
borders as relevant only to the relationships between states.** The most
important factor in the recent study of borders is the relationship between
politics and economy. The future of borders is a movement toward a border-
less world driven by processes of liberalization and economic development.

The study of borders is also occurring from an interdisciplinary per-
spective, although it has not necessarily resulted in the exploration of their
significance at the international stage.” In contrast to the existing approach,
recent discussions have focused on the role of borders in displaying the
change and dynamism found beyond nations.*® There is a need to under-
stand international relations within new parameters. This could be made
possible through the approaches of processism, relationalism, and verbing.
Processism contrasts the fleeting nature of boundaries against the static con-
ception of the relationships between states. Relationalism primarily focuses
on the relativized nature of borders found in multiple spaces. Finally, verbing
focuses on the movement of people across delimited boundaries.

The discussion of Indigenous Peoples in the discipline of international
relations is even more scant, typically overlooking or completely silencing
them or otherwise collapsing them, without their consent or input, into do-
mestic ethnicities.”” However, Indigenous Peoples’ experiences with borders
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can problematize and disrupt existing assumptions on the matter. Despite
this, only a handful of Indigenous and non-Indigenous scholars have thus far
suggested Indigenous politics as a noteworthy area of study for both domes-
tic and international politics.*

Most existing literature on Indigenous Peoples and borders is either his-
torical in nature or focused on the problems of borders.* However, some
scholars have made the case for an expanded and more comprehensive ap-
proach to borders, especially in the Western Hemisphere.*® More recently, a
few have specifically examined Indigenous Peoples’ innovations or assertions
of sovereignty in spaces fully outside border zones as well as some pushback
against the colonial imposition of borders.* These and other positive exam-
ples have the potential to invigorate an important emergent area in interna-
tional relations research.

Understanding the Term Indigenous Peoples: Who Are the
Indigenous Peoples?

The use of the terms indigenous, native, or aborigine in international docu-
ments before World War II referred to colonized populations under foreign
domination to non-Westerners, regardless of whether or not they had been
born there or were newcomers.** The meaning of the terms after World War 11,
especially through the work of the International Labour Organization (1Lo),
changed to what its new understanding is today.

During the many years of drafting the Declaration, the uN decided not
to adopt a formal definition of the term Indigenous Peoples. The prevailing
view today is that no universal definition is necessary for the recognition and
protection of their rights. It should be pointed out that other terms, such as
peoples, minorities, family, or terrorism, have not been formally defined inter-
nationally either, yet considerable international law and policy attention cov-
ers these issues. Indigenous Peoples participating at the UN over the decades
had asked that there be no definition, while countries that opposed the adop-
tion of the Declaration insisted on having an international definition of the
term indigenous first.”

One of the most commonly referenced understandings of the term Indig-
enous Peoples is the one articulated in the famous UN Study on the Problem
of Discrimination against Indigenous Populations (1972-1982, also known as
the Martinez Cobo study).* After long consideration of the issues involved,
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the author of the above-mentioned study expressed a number of basic ideas,
which included the right of Indigenous Peoples themselves to define who is
indigenous.* The working definition or, better, understanding of the term
reads as follows:

Indigenous communities, peoples and nations are those which, having a his-
torical continuity with pre-invasion and pre-colonial societies that developed
on their territories, consider themselves distinct from other sectors of the
societies now prevailing in those territories, or parts of them. They form at
present non-dominant sectors of society and are determined to preserve,
develop and transmit to future generations their ancestral territories, and
their ethnic identity, as the basis of their continued existence as peoples, in
accordance with their own cultural patterns, social institutions and legal
systems.

This historical continuity may consist of the continuation, for an extended
period reaching into the present of one or more of the following factors:

a. Occupation of ancestral lands, or at least of part of them;

b. Common ancestry with the original occupants of these lands;

c. Culture in general, or in specific manifestations (such as religion, liv-
ing under a tribal system, membership of an indigenous community,
dress, means of livelihood, lifestyle, etc.);

d. Language (whether used as the only language, as mother-tongue, as
the habitual means of communication at home or in the family, or as the
main, preferred, habitual, general, or normal language);

e. Residence on certain parts of the country, or in certain regions of the
world;

f. Other relevant factors.

On an individual basis, an indigenous person is one who belongs to these
indigenous populations through self-identification as indigenous (group
consciousness) and is recognized and accepted by these populations as one
of its members (acceptance by the group).

This preserves for these communities the sovereign right and power to
decide who belongs to them, without external interference.*

In other words, one fundamental element is that the Indigenous group exer-
cises agency and considers itself distinct and that the group itself is determined
to preserve, develop, and transmit to future generations their territory and
culture. Another fundamental element is that the group forms at present a
nondominant sector of society.
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Article 9 of the UN Declaration on the Rights of Indigenous Peoples pro-
vides that Indigenous Peoples and individuals have the right to belong to an
Indigenous community or nation, in accordance with the traditions and cus-
toms of the community or nation concerned, and that no discrimination of
any kind may arise from the exercise of such a right. Article 33 confirms that
Indigenous Peoples have the right to determine their own identity or mem-
bership in accordance with their customs and traditions.

Similar elements of understanding the term indigenous also appear in the
1LO’s 1989 Convention 169 on Indigenous and Tribal Peoples.*

Article 1 of 1Lo Convention 169 contains a statement of coverage rather
than a definition, indicating that the Convention applies to

a. tribal peoples in independent countries whose social, cultural and eco-
nomic conditions distinguish them from other sections of the national
community and whose status is regulated wholly or partially by their
own customs or traditions or by special laws or regulations;

b. peoplesin independent countries who are regarded as indigenous on ac-
count of their descent from the populations which inhabited the country,
or a geographical region to which the country belongs, at the time of con-
quest or colonisation or the establishment of present state boundaries
and who, irrespective of their legal status, retain some or all of their own
social, economic, cultural and political institutions.

Self-identification of a group as Indigenous or tribal is considered a fundamental
criterion in both above-mentioned international instruments. At the level of
the individual, self-identification and acceptance by the group as such are the
decisive criteria.

Self-identification is the practice followed in the United Nations sys-
tem and other intergovernmental organizations as well, a practice that is
especially important when it comes to accrediting Indigenous represen-
tatives in Indigenous-related meetings, such as the UN Permanent Forum
on Indigenous Issues and the Expert Mechanism on the Rights of Indige-
nous Peoples or other relevant international meetings, such as those around
the Convention on Biological Diversity and the World Intellectual Property
Organization.*®

Adistinction between the concept of Indigenous Peoples and the concept
of minorities is also made, due to the different historical and political origins
of the two terms. This distinction has resulted in different international legal
regimes, respectively reflected in the N Declaration on the Rights of Indig-
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enous Peoples and the Declaration on the Rights of Persons Belonging to
National or Ethnic, Religious and Linguistic Minorities. Indigenous Peoples
have always pointed out, since their first contacts with the UN, that they
should not be equated to minorities, as they are majorities in some countries,
or, in any case, they are majorities in their traditional lands where they live.*

The term indigenous has prevailed as a general term. In some countries,
there may be preference for other terms such as tribes, first peoples, ab-
originals, ethnic groups, adivasi, or janajati, or for occupational and geo-
graphical terms, such as hunter-gatherers, nomads, peasants, hill people,
or rural populations, that, for all practical purposes, are used interchange-
ably with Indigenous Peoples. In some parts of Asia and Africa the term ethnic
groups or ethnic minorities is used by states, although some of these groups
have identified themselves as Indigenous.

Based on the Declaration, 1LO’s work, and the conceptual work on Indig-
enous Peoples by the African Commission on Human and Peoples’ Rights,
Albert Barume points to the human rights-based understanding of the term
indigenous in current times — namely, the need for protection of people who
suffered discrimination, injustice, and dispossession.* Focusing more on the
African context, Barume underlines that the concept of Indigenous Peoples
is indeed a human rights construct aimed at redressing specific violations of
rights linked to cultural identities, livelihoods, and cultural existence as com-
munity.” Robert Nichols sees indigeneity as a political identity, based on
historic and current experiences and institutionalized systems of disposses-
sion.”* Indigeneity may also be seen as a contemporary political construct, in
that it is used by certain communities as a way to claim specific rights denied
to them —rights proclaimed internationally in recent times, thanks to the
mobilization of Indigenous Peoples from around the world.

In conclusion, the prevailing and most fruitful approach is to identify,
rather than define, Indigenous Peoples in a specific context, most importantly
based on the fundamental criterion of self-identification as underlined in a
number of international human rights documents.

International Law

The title of this book, Indigenous Peoples and Borders, brings together funda-
mental categories of the international legal system, including issues of clas-
sical international law, contemporary international law, and international

human rights law, particularly regarding the rights of Indigenous Peoples.
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Below, we will discuss these three broad domains of international legal space
that relate to the issues of borders and Indigenous Peoples.

CLASSICAL INTERNATIONAL LAW

In terms of classical international law, borders raise questions around the
legal regimes that delineate the territorial expanse between sovereigns and
outline the geographical area of their jurisdiction. What are the applicable
legal regimes, and how have they developed over time? Who are the sov-
ereigns whose territory is to be delineated? What is the role of treaties in
setting borders? What is the position Indigenous Peoples claim in the cross-
roads of these legal regimes?

The emergence of European-based modern international law in the wake
of the Peace of Westphalia had as one of its building blocks the principal
assumption that the geographical boundaries that define the state are estab-
lished prior to any theory of justice.” The fact that Indigenous Peoples had
different systems of organizing and governing themselves from those of the
European state model, with decentralized political structures and shared and
overlapping spheres of territorial control, marked them as “uncivilized” in the
eyes of European powers. In the liberal doctrine of international law, there
was no place for group rights, so Indigenous Peoples had no legal personality,
whereas states did. In this ideological system, with its concept of terra nul-
lius, Indigenous Peoples had no legal capacity to own land either as political
entities or as individuals.**

Originally created by European powers, international law was consid-
erably informed by the experiences of colonization and efforts to dominate
Indigenous Peoples. In the international law of colonialism, the doctrine
of discovery, one of its primary principles, ostensibly authorized European
Christian powers to explore and claim the lands of peoples outside of
Europe.* Only the European model of political and social organization, char-
acterized by exclusive territorial domain and hierarchical centralized author-
ity, qualified as a nation proper, and the concept of “nation” came to mean
the aggregate population of a state.’ The concept of terra nullius, meaning
that a land that is void or empty is open to discovery claims, was part of the
ideology of colonialism that was made into law. “Emptiness” was defined
by the colonizing powers. If lands were not possessed or occupied by any
person, or if they were not being used in a fashion that European legal sys-
tems recognized or approved, the lands were considered to be “empty” in
this sense.” Consequently, as European colonizing powers made Indigenous
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Peoples legally invisible, they felt at liberty to erect borders between them-
selves that would divide Indigenous Peoples’ lands and obstruct their move-
ment, whether intentionally or incidentally.*®

CONTEMPORARY CONCEPTS OF INTERNATIONAL LAW, HUMAN
RIGHTS LAW, AND THE RIGHTS OF INDIGENOUS PEOPLES

Informed by the post-World War II era of decolonization and the emer-
gence of new states, questions arise as to contemporary concepts of self-
determination and the parameters that shape the laws on borders. What are
the limits or tensions between self-determination and borders? In particu-
lar, what is the role of acquiescence and protest? Is there today a notion of
superimposed or overlapping borders with multiple recognized sovereigns?

The recognition of human rights as one of the three aims of the United
Nations and its rich human rights standard-setting in subsequent decades
have created a revolution in international relations and international law.
The sovereign state is no longer considered an absolute actor in its territorial
domain because human rights have been elevated into a matter of inter-
national concern, legally enabling the international community, mainly
via international treaties, to question the state’s treatment of persons and
groups. From 1945 onward, especially after the adoption of the Univer-
sal Declaration of Human Rights (UDHR) in 1948, the concept of absolute
sovereignty of the state within its borders, in terms of the treatment of its
people, gave way to a new regime. Advances in human rights have involved
increasing international accountability and elevating individuals, groups,
and peoples, including Indigenous Peoples, to subjects of international law.
By becoming parties to international human rights instruments, states cede
parts of their sovereignty to the international community.

In this new era, borders have also gained new significance, closely link-
ing state responsibility to human dignity. Part of this state responsibility is
ensuring freedom of movement within borders, the right to leave any coun-
try, and the right to return to one’s own country (Article 13 of the UDHR). In-
dividual human beings and groups, namely peoples, have been recognized as
subjects of international law, having international legal personality imbued
with rights that can be claimed before international bodies. The recognition
of self-determination as a human right in Article 1 of the International Cove-
nant on Economic, Social and Cultural Rights and the International Covenant
on Civil and Political Rights in 1966 shed new light on the rights of Indigenous
Peoples, paving the road not only toward the acceptance of their identities
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by states but also toward the strengthening of those identities.”” We should
recall that, before the UN era, Indigenous Peoples were viewed by states
as having some legal personality, including international legal personality,
even if imperfectly so. Moreover, Indigenous Peoples’ sense of themselves as
sovereign nations, in parity with the other nations of the world, has always
been strong. The fact that states— namely, the colonizing powers— concluded
treaties with many Indigenous Peoples is a testimony that Indigenous Peoples
were viewed as sovereign both internally and externally.

Despite the UN’s instigation of an era of decolonization, vestiges of colo-
nialism, even if contested or contradicted by modern legal norms, remain.*
The borders dividing Indigenous Peoples today and the contemporary state
practices of ignoring the human rights of Indigenous Peoples seem to echo
the practice of the doctrines of discovery and terra nullius.* It is crucial to
weigh and assess where the balance lies today based on international legal
norms and precedent. Most evidence points to the fact that, even though
such vestiges remain in practice, they are explicitly considered illegal under
contemporary international law.

Some consideration of the international law concepts of acquiescence
and protest is relevant to a modern legal examination of the issues of Indig-
enous Peoples and borders. In international law, the term acquiescence (from
the Latin quiescere, to be still) denotes a specific kind of consent tacitly con-
veyed by a state, “a silence that speaks,” which has legal effects.® In inter-
state relations, acquiescence or lack thereof —namely, consistent protest—is
especially important when it comes to territorial claims. Protest “has been
described as ‘a formal objection by subjects of international law, usually a
state, against a conduct or claim purported to be contrary to or unfounded
in international law.” The primary ‘function of a protest is the preservation
of rights, or of making it known that the protestor does not acquiescein . . .
certain acts.’ Put another way, ‘A protest aims at rebutting any presumption
of acquiescence in a particular claim or conduct.”®

After the former colonies gained independence, the doctrine uti possidetis
in international law complemented that of terra nullius, implying that the
new states were entitled to rely on the colonizers’ “just wars” against Indige-
nous Peoples to legitimize the borders drawn by the colonizers.*

The contradiction in international norms became apparent from the mo-
ment that Indigenous Peoples were explicitly recognized as subjects of inter-
national law via 1L.o Conventions Nos. 107 and 169, the UNDRIP, the American
Declaration on the Rights of Indigenous Peoples, and relevant provisions
in various other treaties, declarations, resolutions, and policy documents, as
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well as decisions of international human rights courts. As subjects of inter-
national law and as peoples with the right to self-determination, Indigenous
Peoples have continued to resist colonial and neocolonial impositions, in-
cluding the limitation of their self-governance, their lands and territories,
and their movement across state borders. Indigenous Peoples have contin-
ued to assert authority over (1) the borders of their lands, territories, and
resources within one state or across states, (2) cultural borders in terms of
access to sacred sites and other culturally significant locations that may lie
outside the lands they use, and (3) making claims for crossing state borders.
These continuing protestive practices create a legal effect.

Indigenous Peoples’ consistent active refusal to acquiesce, analyzed in
the seminal work of Audra Simpson, has had implications in both modern
international law and state law.® One example is the historic 2020 US Su-
preme Court decision in McGirtv. Oklahoma, in which the validity of the 1866
Treaty with the Creek Nation that set the boundaries of the reservation was
upheld, and the Court reaffirmed that Eastern Oklahoma remains an Indian
reservation for the purposes of federal criminal law.*

Another factor in relativizing international borders is the existence of re-
gional arrangements and organizations such as the European Union as well
as various trade agreements. In other words, legally speaking, borders can
be “owned” simultaneously by various actors, states, regional organizations,
and, we should add, Indigenous Peoples. The jurisdiction of states and in-
terstate organizations as simultaneous “owners” of borders is regulated by
treaties, and the same can be the case when Indigenous Peoples are involved.

INTERNATIONAL HUMAN RIGHTS LAW IN PARTICULAR

Turning now to international human rights, the emphasis on persons and
groups as subjects of international law imbued with international legal
agency and rights raises the question of what borders mean for them, how
borders impact the enjoyment of their internationally recognized human
rights, and what options international human rights law provides them with.

The human rights dimension of the collective right to self-determination
of Indigenous Peoples relates to how they participate in defining borders in
terms of their lands and territories, their self-determined governance sys-
tems, and their cultural systems.” What James Anaya has emphasized as the
remedial effect of the right to self-determination for Indigenous Peoples
is broadly accepted.®® It has also been pointed out that the right of self-
determination expressed in the UNDRIP is the crystallization of a new right
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for Indigenous Peoples as distinct peoples within states rather than merely the
right to participate in political life as part of the whole population of the state.®

A rich body of international human rights law provides the background
to an analysis of Indigenous Peoples and borders from a human rights
perspective. As expressed by the International Criminal Tribunal for the
former Yugoslavia, “the impetuous development and propagation in the inter-
national community of human rights doctrines, particularly after the adop-
tion of the UDHR, has brought about significant changes in international
law, notably in the approach to problems besetting the world community.
A state-sovereignty-oriented approach has been gradually supplanted by a
human-being-oriented approach. Gradually, the maxim of Roman law homi-
num causa omne jus constitutum est (all law is created for the benefit of human
beings) has gained a firm foothold in the international community as well.””

The 2019 study of the UN Expert Mechanism on the Rights of Indigenous
Peoples (EMRIP) on Indigenous Peoples’ rights in the context of borders, mi-
gration, and displacement provides an analysis of three main areas: (1) the
legal framework, describing the international legal norms that are relevant
for this topic, especially an analysis of the UNDRIP; (2) reasons and factors
behind the migration of Indigenous Peoples; and (3) challenges following
migration.” Following the study, the EMRIP issued “Advice no. 12 on the
causes and consequences of migration and the displacement of Indigenous
Peoples within the context of states’ human rights obligations.””

The 2019 study interlinks the various provisions of the Declaration
in relation to borders.” The right to self-determination (see Articles 3, 4,
and 5 of the Declaration) is recognized as a foundational right on which
all other rights of Indigenous Peoples are dependent.” The right of self-
determination is recognized also in Article 1 of the International Covenant
on Civil and Political Rights and the International Covenant on Economic,
Social and Cultural Rights. Moreover, according to the Human Rights Com-
mittee, Article 1is interrelated with other provisions of the Covenant and
rules of international law.”

The link between human rights and borders is expressly recognized in
the UNDRIP. Article 36 stipulates that

1 Indigenous peoples, in particular those divided by international bor-
ders, have the right to maintain and develop contacts, relations and co-
operation, including activities for spiritual, cultural, political, economic
and social purposes, with their own members as well as other peoples
across borders.
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2 States, in consultation and cooperation with indigenous peoples, shall
take effective measures to facilitate the exercise and ensure the imple-

mentation of this right.

This provision is closely linked to all three major pillars of the Declaration —
namely, the right to self-determination; the right to lands, territories, and
resources; and the cultural rights of Indigenous Peoples.

Moreover, Article 32 of the Indigenous and Tribal Peoples Convention
(1Lo Convention 169) states that “governments shall take appropriate
measures, including by means of international agreements, to facilitate
contacts and cooperation between indigenous and tribal peoples across
borders, including activities in the economic, social, cultural, spiritual, and
environmental fields.” This article emphasizes not only the importance of
transborder cooperation and management but also border peoples as bor-
derscape heritage custodians, as political and physical borderscapes do cross
through Indigenous Peoples’ ancestral lands, undercut their governance sys-
tems, and undermine their economies, well-being, and cultures.

The Declaration and 1Lo Convention 169 are concerned not only with
the issue of physical and political borders but also with the very conditions
for crossing and transcending borders through political, social, and cultural
cooperation, and other forms of mobility, as well as transcending borders
through public memory, border poetics, and other ways.

The UN Permanent Forum on Indigenous Issues conducted a study, led by
its member Megan Davis, on “cross-border issues, including recognition of
the right of indigenous peoples to trade in goods and services across borders
and militarized areas,” realizing that this right presupposes some form of mo-
bility, an intrinsic part of the lives and cultures of some Indigenous Peoples.”
Rights in the UNDRIP that are linked to the right to self-determination and
of particular relevance in the context of borders, migration, and displace-
ment include the recognition of the right to land, the right not to be forci-
bly removed from their lands or territories, and the right not to be relocated
without their free, prior, and informed consent (Arts. 10, 25, 26, 27, 30, and
32); the right to a nationality (Art. 6); the rights to freedom from discrimi-
nation, to human rights, and to fundamental freedoms as individuals and
peoples (Arts. 1and 2); the right to enjoy economic, social, cultural, and labor
rights (Arts. 17, 20, 21, 23, and 44); the right not to be subjected to forced as-
similation or destruction of their culture (Art. 8); the right to participate in
decision-making and to have their free, prior, and informed consent in the
conservation and protection of their environment (Arts. 10, 11, 19, 28, 29, and

19 - INTRODUCTION



32); the right to the protection of and access to historical and cultural sites
(Arts. 11 and 12); the right to determine their own identity (Art. 33); and the
right to restitution and compensation (Art. 28).

The EMRIP study provides a further analysis of the main norms in inter-
national human rights instruments, as indicated below.

Article 27 of the International Covenant on Civil and Political Rights recog-
nizes the right of minorities to enjoy their own culture or to profess and
practise their own religion and to use their own language in community
with the other members of their group. The Committee has linked that
right to the right to internal self-determination, to political participation
(article 25 of the Covenant) and to other rights in the Declaration, observing
that article 27 “enshrines an inalienable right to indigenous peoples to freely
determine their political status and freely pursue their economic, social and
cultural development.” Article 27 confers rights on indigenous peoples who
“exist” in a State: they do not need to be nationals, citizens or permanent res-
idents, and respect for their rights is not dependent upon their recognition
by the State. Thus, indigenous migrant workers or even visitors in a State
cannot be denied the exercise of the rights under article 27. Those rights are
also recognized in the African Charter on Human and Peoples’ Rights, the
American Convention on Human Rights and the American Declaration on
the Rights of Indigenous Peoples.”

For many Indigenous Peoples, moving across landscapes and crossing
what has come to be state borders has been a way of life since time imme-
morial and part of their cultural integrity. From the Sdmi reindeer herders
in the Nordic countries to the Amazigh of North Africa, migrating is a way
of life, an expression of their identity, culture, and livelihood. These Indige-
nous ways of life, which far predate modern nation-states, often transcend
the worldview and territorial lines of settled communities.” These and other
long-standing Indigenous migration patterns may be associated with sub-
sistence hunting, fishing, and gathering practices; animal husbandry, in
which humans and herds travel together to feeding, breeding, and birthing
grounds; and religious or ceremonial cycles requiring individuals to be pre-
sent at certain sites for ritual practices. The EMRIP study points out that the
voluntary movement of Indigenous Peoples internally and across interna-
tional borders is supported by the Declaration, in particular Articles 3, 4, and
5 on self-determination and Article 36 on the right to maintain their cultural
ties with their communities and to trade in goods and services across bor-
ders.” Articles 12 and 27 of the International Covenant on Civil and Political
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Rights, on the right to movement within the state and Indigenous Peoples’
right to enjoy their own culture, religion, and language in community with
the other members of their group, read in conjunction with the right to self-
determination in Article 1, also reinforce the view that the specificities of
Indigenous Peoples’ way of life and culture often require some level of mo-
bility, for which there may be multiple reasons.

Displacement of cultural heritage from Indigenous Peoples’ traditional
lands through radical transformations of landscape brought on by so-called
development projects and other external interventions is another cause of
culture loss and violation of cultural rights. For example, Australian Indige-
nous delegates at the 1992 session of the uN Working Group on Indigenous
Populations pointed out that it is not only people that can be displaced from
the land but also cultural property and heritage. The land, it was said, has
become “empty” without this heritage: “We got to bring [cultural heritage]
back to the country. We got no wichetty, no bush bananas, and no honey ants.
We are traditional owners of this country, and we need that Tjuringa [sacred
wood or stones], many of which are today exhibited in ethnographic muse-
ums throughout the world] to fix the country up. Homeland is empty.”*° In
conclusion, in terms of international law, the UNDRIP has built a new foun-
dation for the rights of Indigenous Peoples and is the most universal, com-
prehensive, and fundamental instrument on Indigenous Peoples’ rights. It
forms a part of universal human rights law, and its basic principles are identi-
cal to those of the main human rights covenants. In this way, the Declaration
affirms, in Article 3, the right of Indigenous Peoples to self-determination in
terms that restate the common provisions of Article 1 of the two 1966 Interna-
tional Covenants. The Declaration is a general instrument of human rights,
a “standard elaborated upon the fundamental rights of universal application
and set in the cultural, economic, political, and social context of Indigenous
Peoples.”®!

The three pillars of the Declaration, namely the right to self-
determination; the right to lands, territories, and resources; and cultural
rights, provide the three interrelated normative clusters through which each
human rights issue faced by Indigenous Peoples in the context of borders
can be adequately analyzed so that solutions can be reached that conform to
international law.

As the above review of international law aimed to show, the Declaration
and its precepts are not on a lonely path, being instead supported by a robust
body of contemporary international law (human rights law, specifically),
norms, and case law. Together, this body of law has rendered illegitimate the
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doctrine of discovery and the concept of terra nullius as they pertain to Indig-
enous Peoples. This significant development in international law becomes
particularly relevant in discussions of Indigenous Peoples and borders.

Indigenous Peoples and Borders

While no state in the world currently stands in official opposition to the
UNDRIP, Indigenous Peoples’ rights pertaining to borders are widely and
routinely violated or ignored by nation-states through their existing poli-
cies, laws, and practices. Indigenous Peoples, who are often the poorest and
most marginalized groups in society, struggle to assert their rights across
borders. Indigenous Peoples’ epistemologies of social and material borders,
embodied in public and esoteric ceremonials and material culture, tend to be
overlooked, diminished, and misrepresented.

Some states, such as Canadaand the Nordic countries, which are generally
committed to implementing Indigenous rights, still struggle to adequately
comprehend and recognize Indigenous borderscapes and find appropriate
policy solutions, especially when a country with which they share a border
does not share those same commitments. Scholars of Indigenous rights, pol-
itics, and policy, spanning multiple disciplines in the social sciences, are also
keenly interested in this issue. Indigenous Peoples’ organizations and both
Indigenous and non-Indigenous nongovernmental organizations have been
meeting and mobilizing for years in an attempt to find stronger and more
effective policy solutions as well as to pressure nation-states to better re-
spect Indigenous rights. However, connections and conversations between
academics, the United Nations, and grassroots Indigenous organizations
are rare.

This volume aims to connect the fields of border studies, human rights
studies, international relations, and Indigenous studies. The approach of the
book is multidisciplinary and embraces a multidimensional notion of bor-
ders. The book brings together a diverse range of international voices from
academia, policymaking, and civil society, combining theoretical and prac-
tical points of view.

In part 1, “Rethinking Borders, Sovereignty, and Power in Indigenous
Spaces,” authors contend with the reality that Indigenous Peoples’ lived ex-
periences prompt a rethinking of conventional understandings of inner and
outer borders, how border practices demarcate and evoke ancestral legacies
and challenge the jurisdictional authority of modern states.
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In her chapter on transnational Santals or Hor Hopon, Tone Bleie argues
that a theory of transmigratory cosmopolitanism, sustained for millennia in
the borderlands of India, Nepal, and Bangladesh, can inform the emerging
comparative study of Indigenous cosmopolitanisms. Such border studies of
deep (pre)history, Bleie argues, must engage with ethnoarchaeology, ethno-
linguistics, cognitive science, and genetics. She outlines the challenges that
would be posed by a less exclusive focus on the state-centric and territorially
demarcated understandings of borders in favor of more attention on Indig-
enous cosmopolitanism and ancient transboundary migratory formations.

Melissa Z. Patel notes that governments throughout the world are in-
creasingly employing internet communication technology (1cT) to en-
hance public service delivery, to create new participatory channels, and to
make public and administrative data more widely accessible, including data
and metrics on internal operations. These self-proclaimed moves toward
open government are intended to increase efficiency, transparency, and ac-
countability and manifest in wide-ranging forms. She argues that meaning-
ful Indigenous data and technology governance is integral to the success of
1cT implementation despite purported utilities fortified by the discourses of
technological determinism. In order to demonstrate this, she builds on pre-
vious Indigenous data sovereignty and governance frameworks while fash-
ioning a more systematic critique of the prevailing (neoliberal) approach to
ICT governance in the Kurdish Region of Iraq.

In his chapter on Anglo settler states’ relations with Indigenous Peoples,
David B. MacDonald argues that neither settler states, especially Anglo set-
tler states, also known as the caNzUS (Canada, Australia, New Zealand, USA)
group, nor Indigenous Peoples operate in accordance with the logics of
sovereignty that would be expected in mainstream international relations
theory. Rather, both work far beyond the borders of the state, through bonds
of friendship, a relationship that has been extremely undertheorized in in-
ternational relations. MacDonald observes that the settler CANZUS states
have developed and used a set of norms and rules pertaining to borders and
sovereignty, which he refers to as “global settler lines,” that serve to deepen
the friendship bonds between these nations while also using settler borders
both within and between themselves to constrain the political power of In-
digenous Peoples. At the same time, he notes, Indigenous Peoples also have
their own bonds of transborder and international friendship that help them
mobilize in global space to advance Indigenous human rights in the face of
the constraining behavior by settler states. As he deftly notes, both settler
states’ and Indigenous Peoples’ transborder behaviors present a challenge
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to Indigenous Relations theory, indicating that a territorially bounded state
need not be so central to the discipline, as other collaborative communities
of allies and friends are very overlooked sites of power in international space.

In part 2, “Borders as Obstructions to Indigenous Peoples’ Rights,” authors
grapple with multiple ways that the Westphalian state system of territorially
bounded sovereign states has and continues to separate and bifurcate Indig-
enous Peoples, leaving them marginalized and vulnerable to a host of vio-
lences, both direct and indirect.

The borders of Northeast India, which is now a major world theater of
armed violence and trafficking, have deep colonial roots, argues Binalakshmi
Nepram, with Indigenous Peoples of the region paying the highest costs. The
eight Indian states now referred to as India’s Northeast did not exist prior
to British colonization, and in its postcolonial state, the region now finds it-
self highly isolated, being surrounded by five countries yet only connected
to India through a short fourteen-kilometer strip of land. Nepram notes that
this region, which is home to 272 Indigenous groups, is also one of the world’s
most violent, in terms of ethnic-based insurgent conflicts, now also coupled
with arms and narcotics trafficking. Indigenous Peoples in the region suffer
tremendously as a result of armed violence and trafficking in the border re-
gions, and Indigenous women, as they have in past political movements in
the region, are mobilizing to stop the armed violence.

Liubov Suliandziga and Rodion Sulyandziga bring us to the Russian Arc-
tic. While historically detached from global politics and largely considered
as consisting of peripheral and marginal borderlands, today’s Arctic has be-
come a hotly contested region, as climate change has brought an increased
human presence in pursuit of the natural resources of the region. Indigenous
rights advocacy and capacity, including transborder mobilization, have in-
creased steadily since the 1970s in most of the Arctic region, with the notable
exception of Russia. In Russia, Indigenous Peoples enjoyed a brief period of
growth following the Soviet collapse, but this was short-lived as Putin’s Rus-
sia has returned to a heavy-handed extractive resource model of economic
growth, where the Arctic is viewed as a central resource base for Russia. As
a result, the forty groups of Indigenous Peoples in the Russian Arctic have
been unable to mobilize domestically and transnationally in the same way as
other Arctic Indigenous Peoples.

Hana Shams Ahmed describes how, even though the armed conflict in
the Chittagong Hill Tracts has officially ended, the Jumma people of that re-
gion continue to live under surveillance, militarization, and constant threat
of violence. She examines how documents, in the form of governmental direc-
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tives, create a problematic, fear-inducing relationship between the Bangladeshi
state and the Indigenous communities living in the militarized area. These
documents, she argues, serve as a tool of biopolitics that help the state main-
tain its power over the Jumma people, casting them as a national “other,”
which, in turn, helps normalize the military occupation of the border region.

Borders have had varied impacts for Indigenous Peoples during the
coviD-19 pandemic, Rauna Kuokkanen argues. Many Indigenous Peoples
exercised their self-determination early in the pandemic by closing their
borders in order to protect their own people from covip-19, even in the
face of sometimes heavy state resistance to the practice. At the same time,
for Indigenous Peoples whose territories cross national borders, prolonged
pandemic-related border restrictions created extreme hardship. Drawing
on Giorgio Agamben’s “state of exception,” Kuokkanen argues that borders
can simultaneously serve to exercise self-determination or undermine it, de-
pending on context.

Part 3, “Globalization and Economic Integration’s Impacts on Cross-
Border Indigenous Peoples,” considers how global and regional projects to
relax state borders can actually have highly detrimental side effects for In-
digenous Peoples.

Andrea Carmen describes how the North American Free Trade Agree-
ment has enabled the cross-border transport to Mexico of toxic pesticides
that are banned in the United States, along with the unregulated use of these
pesticides through aerial spraying. The health impacts of these toxic chemi-
cals on Yaqui Indigenous women and children have been devastating. Yaqui
women from Sonora, Mexico, have been mobilizing in international spaces to
document and change this cross-border practice, which is legal under US law.

The borderless problem of climate change, Jacqueline Gillis argues, sits
at the intersection of Western political, cultural, and economic systems and
is a clear remnant of industrialization and colonization. She explores geo-
engineering, intended to manipulate the environment to offset impacts of
climate change, and Indigenous responses to it before offering an alternative
governance framework for geoengineering, which may help better respect
Indigenous sovereignty.

Elifuraha Laltaika closes out this section with his argument that the East
African Community regional integration project, which aims to allow for
the free movement of goods and services across the borders of six states,
remains a neoliberal one at heart. He finds that while the project is often
held up as a model for regional integration in Africa, it instead falls short of
addressing the challenges caused by colonial borders. For Maasai Indigenous

25 - INTRODUCTION



pastoralists, who have lived nomadically in the region since time immemo-
rial, rangelands remain fragmented and communities disconnected.

In part 4, “Indigenous Peoples Exercising Self-Determination across Bor-
ders,” authors present some of the innovative ways that Indigenous Peoples
are pushing back against some of the constraints of colonial borders by using
forms of resistance that center Indigenous experiences and expressions of
self-determination.

Yifat Susskind describes how MADRE, an international women’s human
rights organization, has built a powerful international solidarity movement
in support of Indigenous Peoples on the US-Mexico border. These cross-
border exchanges, simultaneously grassroots and global, serve as a transfor-
mative strategy that builds solidarity and strengthens advocacy in defending
the rights of Indigenous women and girls and is instructive of how such net-
works can be built and sustained.

Taking us to the borderlands of Colombia and Ecuador, Toa Maldonado
Ruiz explores how the A’ Cofan People have historically experienced the ef-
fects of colonization, the exploitation of natural resources in their territories,
the imposition of the border, the Colombian armed conflict that forcefully
got them involved in a war, and the governments’ lack of interest in the well-
being of the Indigenous populations. Their story represents the situation
that other cross-border Indigenous Peoples of Ecuador are living through.
She demonstrates how they are developing new strategies to cope with the
complex realities the border has presented historically.

Erika M. Yamada and Manoel B. do Prado Junior provide a detailed de-
scription of how Indigenous Peoples throughout South America have been
severely impacted by colonial borders and how they are actively resisting the
borders that divide them. They focus especially on the potential for regional
human rights systems and national supreme courts to recognize Indige-
nous rights as expressed in the UN Declaration on the Rights of Indigenous
Peoples. They conclude that proper respect of Indigenous Peoples’ self-
determination in transborder cases necessitates the creation of mechanisms
to enhance dialogue between states and Indigenous Peoples.

Finally, Sheryl Lightfoot closes out this section with the case of the
Haudenosaunee Confederacy’s passports. After exploring how tightly tied
passports are to the rise of the modern state form and how their use is an
embodiment of state power and control that all too often works against Indig-
enous Peoples’ right to self-determination, especially in transborder con-
texts, she finds that the Haudenosaunee Confederacy pushes back against
these norms in multiple ways, including the use of their own passports. By
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rejecting and refusing either Canadian or US passports, the Haudenosaunee
both refuse to accept that level of state authority over themselves and assert
their nationhood —that is, their self-determination rights. She further ar-
gues that the regular, quiet use of these passports is actively cracking the hard
shell of state power in the realm of passports and controls over movement,
potentially helping to reshape the concept of self-determination into forms
that can more readily accommodate plural sovereignties, in practice.

Indigenous Peoples are affected at all levels by borders imposed upon
and within their communities. These borders, enforced and policed by the
Westphalian nation-state, take on physical, social, spiritual, cultural, and
metaphorical dimensions, extending into all aspects of Indigenous life
and identity.

Intersectionality, as both a theory and a practice, acknowledges that
human experiences are shaped by multiple dimensions, including gender,
race, and class, and cannot, therefore, be fully understood through the analy-
sis of only one of these dimensions. Intersectionality examines “the ways in
which the social categories of gender, ability, age, race, sexuality, nationality
and class symbiotically reinforce one another to produce marginalized sub-
jects.”®2 When considering Indigenous Peoples’ experience with borders, we
draw special attention to the multiple oppressions and marginalizations of
Indigenous women. Most of our authors are women, and often, Indigenous
women. Through their voices, we not only see that Indigenous women are
victims of the inherent violence of borders, but also come to appreciate the
critical link between gender and self-determination as Indigenous Peoples,
and particularly, Indigenous women exercise their self-determination across
borders. As Sdmi scholar Rauna Kuokkanen reminds us, “Indigenous gender
justice and restructuring all relations of domination form a framework of
analysis that any conception of Indigenous self-determination must take as
a starting point if it is not to succumb to colonial co-aptation.”?

This project brought various intellectual and practitioner communities
together not only to deepen academic understanding but also to identify
some good practices and directions that can have positive impacts on the
vexed political, legal, environmental, economic, and cultural issues at hand.
The various stakeholder groups represented among the authors in this vol-
ume have previously had minimal interaction with one another, so it has
been our hope that knowledge can be better shared and disseminated across
sectors and disciplines. We have also encouraged dialogue across geographic
regions that rarely interact with one another, from North, Central, and South
America to the Arctic, including both Russia and Sdpmi (transcending the
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borders of Norway, Sweden, Finland, and Russia), Kurdistan, and East Africa,
as well as the border regions of India, Bangladesh, and Myanmar.

Authors in this volume have discussed the far-reaching impact of borders
on Indigenous Peoples with the intent of examining existing issues, positive
trajectories, and steps to take moving forward. Informed by universal human
rights frameworks and the minimum standards of the UNDRIP, this volume
has begun to construct an understanding of borderologies as they apply to
Indigenous cosmopolitanism, sovereignty, self-determination, and the lived
experiences of Indigenous Peoples around the globe. It is our sincere hope
that this volume sparks further dialogue within and between academic dis-
ciplines that is deeply informed by Indigenous Peoples’ needs and advocacy
on the ground.
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