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,Q�$SULO�������)UDQNOLQ�DSSOLHG�IRU�D�MRE�DV�D�GHOLYHU\�ZRUNHU�ZLWK�&RUQXFRSLD��D�YHQGRU�

WKDW�KDV�D�FRQWUDFW�ZLWK�$PD]RQ�WR�SURYLGH�GHOLYHU\�ZRUNHUV�IRU�LWV�VXEVLGLDU\�:KROH�)RRGV���

)LUVW�$PHQGHG�&RPSODLQW��³)$&´���'NW�����������)UDQNOLQ�KDV�D�FULPLQDO�KLVWRU\��KH�ZDV�SDUROHG�

IURP�SULVRQ�LQ������DIWHU�VHUYLQJ�QHDUO\����\HDUV�RQ�D�FRQYLFWLRQ�IRU�VHFRQG�GHJUHH�PXUGHU���

%DFNJURXQG�5HSRUW��'NW�������DW�����)UDQNOLQ�FRQWHQGV�WKDW�WKH�MRE�DSSOLFDWLRQ��ZKLFK�ZDV�SRVWHG�

E\�&RUQXFRSLD�RQ�D�UHFUXLWLQJ�ZHEVLWH��VWDWHG�WKDW�DSSOLFDQWV�PXVW�FRQVHQW�WR�D�EDFNJURXQG�FKHFN�

DV�SDUW�RI�WKH�MRE�DSSOLFDWLRQ�SURFHVV���)$&�������$PD]RQ�DQG�:KROH�)RRGV�FODLP�)UDQNOLQ�

DQVZHUHG�³QR´�ZKHQ�DVNHG�DV�SDUW�RI�KLV�DSSOLFDWLRQ�ZKHWKHU�KH�KDG�DQ\�SULRU�FRQYLFWLRQV���

0HP��RI�/DZ��'NW�����DW����FLWLQJ�%DFNJURXQG�5HSRUW�DW�����0HP��RI�/DZ��'NW�����DW����VDPH�����

6KRUWO\�DIWHU�)UDQNOLQ�FRPSOHWHG�WKH�RQOLQH�DSSOLFDWLRQ��KH�DOOHJHV�WKDW�KH�UHFHLYHG�D�

OHWWHU�IURP�$PD]RQ�LQIRUPLQJ�KLP�WKDW�$PD]RQ�KDG�SHUIRUPHG�D�EDFNJURXQG�FKHFN�DQG�ZRXOG�

PDNH�D�ILQDO�GHFLVLRQ�RQ�KLV�DSSOLFDWLRQ�LQ�WHQ�GD\V���)$&������±���6FUHHQLQJ�5HSRUW�&RYHU�

/HWWHU��'NW�������DW�����7KH�OHWWHU�IXUWKHU�LQYLWHG�KLP�WR�FRQWDFW�WKH�VFUHHQLQJ�FRPSDQ\��$FFXUDWH�

�
GLVPLVVHG�ZLWKRXW�SUHMXGLFH�IRU�ODFN�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ�SXUVXDQW�WR����8�6�&���������G�������6HH�2UGHU��
'NW��������
� �
� 8SRQ�UHYLHZ�RI�WKH�SDUWLHV¶�ILOLQJV��WKH�&RXUW�LV�SHUVXDGHG�WKDW�LW�KDV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�WKLV�
PDWWHU�EHFDXVH�&RUQXFRSLD�LV�QRW�D�'HIHQGDQW�³IURP�ZKRP�VLJQLILFDQW�UHOLHI�LV�VRXJKW�E\�PHPEHUV�RI�WKH�SODLQWLII�
FODVV�´�����8�6�&���������G�����$��L��,,��DD����,Q�WKH�)$&��)UDQNOLQ�GHILQHV�WKH�SURSRVHG�FODVV�DV�DOO�LQGLYLGXDOV�
DSSO\LQJ�IRU�HPSOR\PHQW�ZLWK�DQ\�RI�WKH�'HIHQGDQWV��UHJDUGOHVV�RI�ZKHWKHU�WKH\�DSSOLHG�YLD�&RUQXFRSLD���6HH�)$&�
�����±�����$PD]RQ�DQG�:KROH�)RRGV�DUH�ODUJH�HPSOR\HUV�LQ�1HZ�<RUN�&LW\�DQG�1HZ�<RUN�VWDWH��HVSHFLDOO\�ZKHQ�
FRPSDUHG�WR�WKH�QXPEHUV�RI�HPSOR\HHV�KLUHG�E\�&RUQXFRSLD���6HH�/HWWHU�5HVS���'NW�����DW����/HWWHU�5HVS���'NW�����DW�
����0HPEHUV�RI�WKH�FODVV�ZKR�DSSOLHG�GLUHFWO\�WR�$PD]RQ�RU�:KROH�)RRGV�RU�ZKR�DSSOLHG�YLD�RWKHU�YHQGRUV�ZRXOG�
KDYH�QR�FODLP�DJDLQVW�&RUQXFRSLD���$FFRUGLQJO\��EHFDXVH�RQO\�D�VPDOO�SRUWLRQ�RI�WKH�FODVV�VHHNV�UHOLHI�IURP�
&RUQXFRSLD��WKH�H[FHSWLRQ�LQ����8�6�&���������G�����$��L��,,��DD��GRHV�QRW�DSSO\�WR�WKLV�FDVH���6HH�.DXIPDQ�Y��
$OOVWDWH�1HZ�-HUVH\�,QV��&R�������)��G������������G�&LU���������³,Q�UHODWLQJ�WKH�ORFDO�GHIHQGDQW¶V�DOOHJHG�FRQGXFW�WR�
DOO�WKH�FODLPV�DVVHUWHG�LQ�WKH�DFWLRQ��WKH�VLJQLILFDQW�EDVLV�SURYLVLRQ�HIIHFWLYHO\�FDOOV�IRU�FRPSDULQJ�WKH�ORFDO�
GHIHQGDQW¶V�DOOHJHG�FRQGXFW�WR�WKH�DOOHJHG�FRQGXFW�RI�DOO�WKH�'HIHQGDQWV�´���$YD�$FXSXQFWXUH�3�&��Y��6WDWH�)DUP�
0XW��$XWR��,QV��&R�������)��6XSS���G�����������6�'�1�<���������³>&@RXUWV�KDYH�JHQHUDOO\�UHTXLUHG�WKDW�WKH�ORFDO�
GHIHQGDQW¶V�FRQGXFW�PXVW�EH�VLJQLILFDQW�LQ�UHODWLRQ�WR�WKH�FRQGXFW�DOOHJHG�DJDLQVW�RWKHU�GHIHQGDQWV�LQ�WKH�FRPSODLQW��
DQG�WKDW�WKH�UHOLHI�VRXJKW�DJDLQVW�WKDW�GHIHQGDQW�LV�D�VLJQLILFDQW�SRUWLRQ�RI�WKH�HQWLUH�UHOLHI�VRXJKW�E\�WKH�FODVV�´�
�FOHDQHG�XS�����
�
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%DFNJURXQG��,QF���LI�KH�ZDQWHG�WR�GLVSXWH�WKH�DFFXUDF\�RI�WKH�%DFNJURXQG�5HSRUW���6FUHHQLQJ�

5HSRUW�&RYHU�/HWWHU�DW�����)UDQNOLQ�DOOHJHV�WKDW�KH�UHFHLYHG�DQRWKHU�OHWWHU�IURP�$PD]RQ�WZR�

ZHHNV�ODWHU��LQIRUPLQJ�KLP�WKDW�KLV�DSSOLFDWLRQ�KDG�EHHQ�GHQLHG�³LQ�ZKROH�RU�LQ�SDUW´�GXH�WR�

LQIRUPDWLRQ�FRQWDLQHG�LQ�WKH�%DFNJURXQG�5HSRUW���$GYHUVH�$FWLRQ�/HWWHU��'NW�������DW������

2Q�-XQH�����������)UDQNOLQ�ILOHG�WKLV�DFWLRQ�DJDLQVW�$PD]RQ�DQG�:KROH�)RRGV���&RPSO���

'NW������2Q�6HSWHPEHU�����������KH�DPHQGHG�KLV�FRPSODLQW�DQG�DGGHG�&RUQXFRSLD�DV�D�

'HIHQGDQW���)$&��'NW�������)UDQNOLQ�DOOHJHV�WKDW�'HIHQGDQWV�XQODZIXOO\�GLVFULPLQDWHG�DJDLQVW�

KLP�EDVHG�RQ�KLV�FULPLQDO�KLVWRU\�DQG�WKDW�WKH\�XVHG�GLVFULPLQDWRU\�VFUHHQLQJ�SROLFLHV�DQG�

SUDFWLFHV�LQ�YLRODWLRQ�RI�WKH�1<6+5/��WKH�1<&+5/��DQG�WKH�1<�)&5$���)$&�����±�����

'HIHQGDQWV�PRYHG�WR�GLVPLVV�WKH�)$&�IRU�IDLOXUH�WR�VWDWH�D�FODLP�SXUVXDQW�WR�5XOH����E�����DQG�

�
��� %RWK�WKH�1<6+5/�DQG�WKH�1<&+5/�SURKLELW�GLVFULPLQDWLRQ�LQ�KLULQJ�EDVHG�RQ�DQ�DSSOLFDQW¶V�FULPLQDO�
KLVWRU\��DQG�ERWK�VWDWXWHV�LQFRUSRUDWH�WKH�UHTXLUHPHQWV�RI�$UWLFOH����$�RI�WKH�1�<��&RUUHFWLRQV�/DZ�LQWR�WKHLU�QRQ�
GLVFULPLQDWLRQ�SURYLVLRQV���6HH�1�<��([HF��/DZ������������1�<�&��$GPLQ��&RGH���������������$UWLFOH����$�RI�WKH�
1HZ�<RUN�&RUUHFWLRQV�/DZ�SURKLELWV�GLVFULPLQDWLRQ�LQ�KLULQJ�EDVHG�RQ�D�SURVSHFWLYH�HPSOR\HH¶V�FULPLQDO�KLVWRU\��
H[FHSW�LQ�FHUWDLQ�SUHVFULEHG�FLUFXPVWDQFHV���1�<��&RUU��/DZ�������±������(PSOR\HUV�PD\�HOHFW�QRW�WR�KLUH�VRPHRQH�
ZLWK�D�FULPLQDO�KLVWRU\�����ZKHQ�KLV�RU�KHU�FULPLQDO�FRQYLFWLRQ�KDV�D�³GLUHFW�UHODWLRQVKLS´�WR�WKH�SRVLWLRQ�VRXJKW��RU�
����LI�KLULQJ�WKH�H[�RIIHQGHU�ZRXOG�SRVH�DQ�³XQUHDVRQDEOH�ULVN´�WR�WKH�SXEOLF���1�<��&RUU��/DZ���������7R�GHWHUPLQH�
ZKHWKHU�WKH�H[FHSWLRQV�DSSO\��$UWLFOH����$�UHTXLUHV�SURVSHFWLYH�HPSOR\HUV�WR�FRQVLGHU�HLJKW�IDFWRUV��³�D��7KH�SXEOLF�
SROLF\�RI�WKLV�VWDWH��DV�H[SUHVVHG�LQ�WKLV�DFW��WR�HQFRXUDJH�WKH�OLFHQVXUH�DQG�HPSOR\PHQW�RI�SHUVRQV�SUHYLRXVO\�
FRQYLFWHG�RI�RQH�RU�PRUH�FULPLQDO�RIIHQVHV���E��7KH�VSHFLILF�GXWLHV�DQG�UHVSRQVLELOLWLHV�QHFHVVDULO\�UHODWHG�WR�WKH�
OLFHQVH�RU�HPSOR\PHQW�VRXJKW�RU�KHOG�E\�WKH�SHUVRQ���F��7KH�EHDULQJ��LI�DQ\��WKH�FULPLQDO�RIIHQVH�RU�RIIHQVHV�IRU�
ZKLFK�WKH�SHUVRQ�ZDV�SUHYLRXVO\�FRQYLFWHG�ZLOO�KDYH�RQ�KLV�ILWQHVV�RU�DELOLW\�WR�SHUIRUP�RQH�RU�PRUH�VXFK�GXWLHV�RU�
UHVSRQVLELOLWLHV���G��7KH�WLPH�ZKLFK�KDV�HODSVHG�VLQFH�WKH�RFFXUUHQFH�RI�WKH�FULPLQDO�RIIHQVH�RU�RIIHQVHV���H��7KH�DJH�
RI�WKH�SHUVRQ�DW�WKH�WLPH�RI�RFFXUUHQFH�RI�WKH�FULPLQDO�RIIHQVH�RU�RIIHQVHV���I��7KH�VHULRXVQHVV�RI�WKH�RIIHQVH�RU�
RIIHQVHV���J��$Q\�LQIRUPDWLRQ�SURGXFHG�E\�WKH�SHUVRQ��RU�SURGXFHG�RQ�KLV�EHKDOI��LQ�UHJDUG�WR�KLV�UHKDELOLWDWLRQ�DQG�
JRRG�FRQGXFW���K��7KH�OHJLWLPDWH�LQWHUHVW�RI�WKH�SXEOLF�DJHQF\�RU�SULYDWH�HPSOR\HU�LQ�SURWHFWLQJ�SURSHUW\��DQG�WKH�
VDIHW\�DQG�ZHOIDUH�RI�VSHFLILF�LQGLYLGXDOV�RU�WKH�JHQHUDO�SXEOLF�´��1�<��&RUU��/DZ������������
�

$GGLWLRQDOO\��WR�HQVXUH�WKDW�DQ�DSSOLFDQW¶V�FULPLQDO�KLVWRU\�GRHV�QRW�FORXG�WKH�HPSOR\HU¶V�LQLWLDO�KLULQJ�
GHFLVLRQ�������DPHQGPHQWV�WR�WKH�1<&+5/�UHTXLUH�SURVSHFWLYH�HPSOR\HUV�WR�RIIHU�DQ�DSSOLFDQW�D�SRVLWLRQ�
FRQGLWLRQDOO\�EHIRUH�DVNLQJ�DERXW�WKH�DSSOLFDQW¶V�FULPLQDO�EDFNJURXQG���)DLU�&KDQFH�$FW��1�<�&��/RFDO�/DZ�1R�����
���������7KH�DPHQGPHQWV�IXUWKHU�UHTXLUH�WKDW�EHIRUH�D�SURVSHFWLYH�HPSOR\HU�PD\�UHYRNH�D�FRQGLWLRQDO�RIIHU�EHFDXVH�
RI�DQ�DSSOLFDQW¶V�FULPLQDO�KLVWRU\��WKH�HPSOR\HU�PXVW�SURYLGH�WKH�DSSOLFDQW�ZLWK�LWV�DQDO\VLV�RI�WKH�$UWLFOH����$�
IDFWRUV�DQG�JLYH�WKH�DSSOLFDQW�DQ�RSSRUWXQLW\�WR�UHVSRQG���,G��
�
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IRU�ODFN�RI�VWDQGLQJ�SXUVXDQW�WR�5XOH����E�������1RWLFHV�RI�0RWV���'NWV������������)UDQNOLQ�

RSSRVHV�WKH�PRWLRQV���5HVS���'NW������5HVS���'NW������

',6&866,21�
�

,�� 'HIHQGDQWV¶�0RWLRQ�WR�'LVPLVV�IRU�)DLOXUH�WR�6WDWH�D�&ODLP�
�

7R�VXUYLYH�D�PRWLRQ�WR�GLVPLVV�XQGHU�5XOH����E������³D�FRPSODLQW�PXVW�DOOHJH�VXIILFLHQW�

IDFWV��WDNHQ�DV�WUXH��WR�VWDWH�D�SODXVLEOH�FODLP�IRU�UHOLHI�´��-RKQVRQ�Y��3ULFHOLQH�FRP��,QF�������)��G�

�����������G�&LU���������FLWLQJ�%HOO�$WO��&RUS��Y��7ZRPEO\������8�6����������±�������������$�

FODLP�LV�IDFLDOO\�SODXVLEOH�ZKHQ�WKH�IDFWXDO�FRQWHQW�SOHDGHG�DOORZV�D�FRXUW�³WR�GUDZ�WKH�

UHDVRQDEOH�LQIHUHQFH�WKDW�WKH�GHIHQGDQW�LV�OLDEOH�IRU�WKH�PLVFRQGXFW�DOOHJHG�´��$VKFURIW�Y��,TEDO��

����8�6��������������������:KHQ�FRQVLGHULQJ�D�5XOH����E�����PRWLRQ�WR�GLVPLVV��WKH�&RXUW�GUDZV�

DOO�UHDVRQDEOH�LQIHUHQFHV�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�SODLQWLII���6HH�*LEERQV�Y��0DORQH������

)��G������������G�&LU���������FLWDWLRQ�RPLWWHG���

$�� )UDQNOLQ�+DV�$GHTXDWHO\�$OOHJHG�WKDW�:KROH�)RRGV�DQG�$PD]RQ�:HUH�+LV�
3URVSHFWLYH�(PSOR\HUV��

�
$W�WKH�WLPH�)UDQNOLQ�DSSOLHG�WR�ZRUN�DW�&RUQXFRSLD��WKH�1<6+5/�DQG�1<&+5/�QRQ�

GLVFULPLQDWLRQ�SURYLVLRQV�DSSOLHG�RQO\�WR�³HPSOR\HUV�´��1�<��([HF��/DZ������������1�<�&��

$GPLQ��&RGH��������������VHH�DOVR�*ULIILQ�Y��6LUYD��,QF������1�<��G���������±�������������

$PD]RQ�DQG�:KROH�)RRGV�DUJXH�WKDW�)UDQNOLQ�KDV�IDLOHG�WR�SOHDG�DGHTXDWHO\�WKDW�DQ\�HQWLW\�RWKHU�

�
��� $PD]RQ�DQG�:KROH�)RRGV�ILOHG�D�MRLQW�PRWLRQ�WR�GLVPLVV��VHH�1RWLFH�RI�0RW���'NW������DQG�&RUQXFRSLD�
ILOHG�LWV�RZQ�PRWLRQ��VHH�1RWLFH�RI�0RW���'NW�������7KH�WZR�VHWV�RI�EULHIV�DUH�PRVWO\�GXSOLFDWLYH��DOWKRXJK�XQOLNH�
$PD]RQ�DQG�:KROH�)RRGV��&RUQXFRSLD�GRHV�QRW�GHQ\�WKDW�LW�ZDV�)UDQNOLQ¶V�SURVSHFWLYH�HPSOR\HU��
�
��� 1<6+5/�ZDV�DPHQGHG��HIIHFWLYH�2FWREHU�����������WR�FRYHU�SHUVRQV�ZKR�DUH�QRW�LQWHQGHG�WR�EH�
HPSOR\HHV��VXFK�DV�LQGHSHQGHQW�FRQWUDFWRUV���1�<��([HF��/DZ�������G���1<&+5/�ZDV�DPHQGHG��HIIHFWLYH�-DQXDU\�
������VR�WKDW�LW�DOVR�QRZ�FRYHUV�LQGHSHQGHQW�FRQWUDFWRUV���1�<�&��$GPLQ��&RGH���������������1HLWKHU�DPHQGPHQW�
DSSHDUV�WR�DSSO\�UHWURDFWLYHO\���6PLWK�Y��&DO\SVR�&KDUWHU�&UXLVHV�,QF���1R�����&9������������:/����������DW�
���

��Q����6�'�1�<��6HSW��������������
�
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WKDQ�&RUQXFRSLD�ZDV�KLV�SURVSHFWLYH�HPSOR\HU����0HP��RI�/DZ��'NW�����DW��±����,Q�*ULIILQ�Y��

6LUYD��,QF���WKH�1HZ�<RUN�&RXUW�RI�$SSHDOV�DGRSWHG�D�IRXU�IDFWRU�WHVW�WR�GHWHUPLQH�ZKHWKHU�DQ�

HQWLW\�LV�DQ�LQGLYLGXDO¶V�GLUHFW�HPSOR\HU����7KH�IRXU�IDFWRUV�DUH��³����WKH�VHOHFWLRQ�DQG�

HQJDJHPHQW�RI�WKH�VHUYDQW������WKH�SD\PHQW�RI�VDODU\�RU�ZDJHV������WKH�SRZHU�RI�GLVPLVVDO��DQG�

����WKH�SRZHU�RI�FRQWURO�RI�WKH�VHUYDQW¶V�FRQGXFW�´�����1�<��G�DW�����TXRWLQJ�6WDWH�'LY��RI�+XP��

5WV��Y��*7(�&RUS�������$�'��G��������������WK�'HS¶W��������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG������

3ODLQWLII¶V�FRPSODLQW�LV�ODUJHO\�FRQFOXVRU\���)UDQNOLQ�DOOHJHV��ZLWK�QR�IDFWXDO�VXSSRUW��WKDW�

³$PD]RQ�FRQWUROV�HYHU\�DVSHFW�RI�>&RUQXFRSLD¶V�HPSOR\HHV¶@�HPSOR\PHQW��LQFOXGLQJ�

VXSHUYLVLQJ�WKHLU�ZRUN�DQG�WUDLQLQJ�WKHP�WR�XWLOL]H�$PD]RQ�SURSULHWDU\�WHFKQRORJ\�WR�SHUIRUP�

WKHLU�ZRUN�´��)$&��������$OWKRXJK�LW�LV�D�YHU\�FORVH�TXHVWLRQ��WKH�&RXUW�ILQGV�WKDW�3ODLQWLII�KDV�

EDUHO\�DOOHJHG�DGHTXDWHO\�WKDW�$PD]RQ�DQG�:KROH�)RRGV�KDYH�VXIILFLHQW�FRQWURO�RYHU�

&RUQXFRSLD¶V�HPSOR\HHV�WKDW�WKH\�FDQ�EH�FRQVLGHUHG�)UDQNOLQ¶V�HPSOR\HU��DORQJVLGH�&RUQXFRSLD���

:KHWKHU�3ODLQWLII�FDQ�VXVWDLQ�WKDW�SRVLWLRQ�DW�VXPPDU\�MXGJPHQW�UHPDLQV�WR�EH�VHHQ��

7KH�&RXUW�EDVHV�LWV�FRQFOXVLRQ�RQ�WKH�IDFWV�SOHG�WKDW�WHQG�WR�VKRZ�WKDW�$PD]RQ�KDV�YHWR�

SRZHU�RYHU�KLULQJ����:LWK�UHVSHFW�WR�HPSOR\HH�VHOHFWLRQ��LQ�LWV�OHWWHUV�WR�3ODLQWLII��$PD]RQ�VWDWHG�

WKDW�D�FULPLQDO�EDFNJURXQG�FKHFN�ZDV�UHTXLUHG�WR�GHWHUPLQH�KLV�HOLJLELOLW\�³WR�GHOLYHU�WR�$PD]RQ�

FXVWRPHUV�RQ�EHKDOI�RI�>&RUQXFRSLD@�´��6FUHHQLQJ�5HSRUW�&RYHU�/HWWHU�DW�����:KHQ�$PD]RQ�

UHMHFWHG�3ODLQWLII¶V�³UHTXHVW�WR�SURYLGH�VHUYLFHV�WR�$PD]RQ�RQ�EHKDOI�RI�>&RUQXFRSLD@�´�$GYHUVH�

�
��� &RUQXFRSLD�GRHV�QRW�GLVSXWH�WKDW�3ODLQWLII�KDV�DGHTXDWHO\�DOOHJHG�WKDW�LW�ZDV�)UDQNOLQ¶V�SURVSHFWLYH�
HPSOR\HU���0HP��RI�/DZ��'NW������VHH�DOVR�)$&������
�
��� 7KHUH�LV�QR�VSHFLDO�WHVW�WR�GHWHUPLQH�ZKHWKHU�D�GHIHQGDQW�LV�D�SURVSHFWLYH�HPSOR\HU��LQVWHDG��LQ�IDLOXUH�WR�
KLUH�FDVHV��FRXUWV�FRQVLGHU�ZKHWKHU�D�GHIHQGDQW�LV�D�SURVSHFWLYH�HPSOR\HU�E\�DSSO\LQJ�WKH�WHVWV�XVHG�WR�GHWHUPLQH�
HPSOR\HU�VWDWXV���6HH��H�J���&KDX�Y��'RQRYDQ������)��6XSS���G���������±����6�'�1�<���������DSSO\LQJ�WKH�HPSOR\HU�
WHVWV�WR�WKH�SURVSHFWLYH�HPSOR\PHQW�FRQWH[W���
�
��� 7KH�PRWLRQ�WR�GLVPLVV�RQ�EHKDOI�RI�:KROH�)RRGV�DQG�$PD]RQ�PDGH�QR�HIIRUW�WR�VHSDUDWH�WKH�IDFWXDO�
DOOHJDWLRQV�DJDLQVW�:KROH�)RRGV�IURP�WKRVH�DJDLQVW�$PD]RQ���+DG�LW�GRQH�VR��WKH�&RXUW�PLJKW�KDYH�GLVPLVVHG�
:KROH�)RRGV��DV�WR�ZKLFK�WKH�IDFWXDO�DOOHJDWLRQV�LQ�WKH�FRPSODLQW�DUH�SDUWLFXODUO\�WKLQ��
����
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$FWLRQ�/HWWHU�DW�����WKDW�ZDV��DSSDUHQWO\��WKH�HQG�RI�DQ\�SURVSHFW�3ODLQWLII�KDG�IRU�EHFRPLQJ�D�

&RUQXFRSLD�HPSOR\HH���$OWKRXJK�WKH�)$&�FRXOG�KDYH�PRUH�FOHDUO\�DOOHJHG�WKH�FRQQHFWLRQ��D�IDLU�

LQIHUHQFH�LV�WKDW�EHFDXVH�$PD]RQ�UHMHFWHG�)UDQNOLQ�DV�VRPHRQH�ZKR�FRXOG�GHOLYHU�$PD]RQ�

SURGXFWV��&RUQXFRSLD�ZRXOG�QRW�KLUH�KLP���7KDW�LV�EDUHO\�VXIILFLHQW�WR�DOOHJH�WKDW�$PD]RQ�DQG�

:KROH�)RRGV�KDYH�DXWKRULWDWLYH�FRQWURO�RYHU�KLULQJ����

$PD]RQ�DQG�:KROH�)RRGV�UHO\�RQ�WKH�OHWWHUV�$PD]RQ�VHQW�WR�)UDQNOLQ�WR�DUJXH�WKDW�

&RUQXFRSLD�ZDV�)UDQNOLQ¶V�H[FOXVLYH�HPSOR\HU���$PD]RQ�DQG�:KROH�)RRGV�DUH�FRUUHFW�WKDW�WKH�

6FUHHQLQJ�5HSRUW�&RYHU�/HWWHU�UHIHUV�WR�)UDQNOLQ¶V�HOLJLELOLW\�WR�GHOLYHU�WR�$PD]RQ�FXVWRPHUV�

³RQ�EHKDOI�RI�>KLV@�HPSOR\HU�´�ZKLFK�LPSOLHV�WKDW�$PD]RQ�DQG�:KROH�)RRGV�VDZ�&RUQXFRSLD�DV�

)UDQNOLQ¶V�SURVSHFWLYH�HPSOR\HU���6HH�0HP��RI�/DZ��'NW�����DW����FLWLQJ�6FUHHQLQJ�5HSRUW�&RYHU�

/HWWHU�DW������$PD]RQ�DQG�:KROH�)RRGV�IXUWKHU�UHIHUHQFH�WKH�$GYHUVH�$FWLRQ�/HWWHU��VLJQHG�E\�

$PD]RQ��ZKLFK�VWDWHV��³>Z@H�IRXQG�LW�QHFHVVDU\�WR�UHMHFW�\RXU�UHTXHVW�WR�SURYLGH�VHUYLFHV�WR�

$PD]RQ�RQ�EHKDOI�RI�\RXU�HPSOR\HU�´��$GYHUVH�$FWLRQ�/HWWHU�DW�����$OWKRXJK�WKRVH�WZR�

GRFXPHQWV�FRQILUP�WKDW�$PD]RQ�DQG�:KROH�)RRGV�YLHZHG�&RUQXFRSLD�DV�)UDQNOLQ¶V�SURVSHFWLYH�

HPSOR\HU�²�D�SRLQW�&RUQXFRSLD�GRHV�QRW�GLVSXWH�²�WKH\�VD\�QRWKLQJ�DERXW�ZKHWKHU�$PD]RQ�

DQG�:KROH�)RRGV�ZRXOG�KDYH�EHHQ�MRLQW�HPSOR\HUV�DORQJVLGH�&RUQXFRSLD���7R�WKDW�HQG��WKH�

LPSOLFDWLRQ�RI�$PD]RQ�DQG�:KROH�)RRGV¶�DUJXPHQW�WKDW�HPSOR\HHV�PD\�KDYH�RQO\�RQH�IRUPDO�

HPSOR\HU�LV�ZURQJ�DV�D�PDWWHU�RI�ODZ���6HH�*ULIILQ�����1�<��G�DW�����ILQGLQJ�WKDW�FRXUWV�PD\�

³FRQIHU�HPSOR\HU�VWDWXV�RQ�DQ�HQWLW\�WKDW�LV�QRW�WKH�DJJULHYHG�SDUW\¶V�GLUHFW�HPSOR\HU´�ZKHQ��

LQWHU�DOLD��WKDW�HQWLW\�H[KLELWV�³D�VLJQLILFDQW�OHYHO�RI�FRQWURO´����$FFRUGLQJO\��$PD]RQ�DQG�:KROH�

�
��� 7KH�OHWWHU�LQIRUPLQJ�)UDQNOLQ�WKDW�KH�ZRXOG�QRW�EH�KLUHG��ZKLFK�ZDV�VLJQHG�E\�$PD]RQ��VWDWHG��³7KLV�
GHFLVLRQ�ZDV�EDVHG��LQ�ZKROH�RU�LQ�SDUW��RQ�LQIRUPDWLRQ�FRQWDLQHG�LQ�D�FRQVXPHU�UHSRUW�PDGH��DW�RXU�UHTXHVW������´���
6HH�$GYHUVH�$FWLRQ�/HWWHU��'NW�������DW����
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)RRGV¶V�DUJXPHQW�WKDW�&RUQXFRSLD¶V�VWDWXV�DV�D�SURVSHFWLYH�HPSOR\HU�SUHFOXGHV�D�ILQGLQJ�WKDW�

WKH\�WRR�DUH�SURVSHFWLYH�HPSOR\HUV�LV�XQSHUVXDVLYH���

,Q�VKRUW��ZKLOH�KH�PD\�KDYH�D�YHU\�WRXJK�URZ�WR�KRH�RQ�WKLV�SRLQW�DW�WKH�VXPPDU\�

MXGJPHQW�VWDJH��)UDQNOLQ�KDV�SOHG�DGHTXDWHO\��DOWKRXJK�MXVW�EDUHO\��WKDW�$PD]RQ�DQG�:KROH�

)RRGV�ZHUH�SURVSHFWLYH�HPSOR\HUV����

%�� )UDQNOLQ�+DV�6WDWHG�D�&ODLP�RI�(PSOR\PHQW�'LVFULPLQDWLRQ�8QGHU�WKH�
1<6+5/��

�
6HFWLRQ���������RI�1<6+5/�PDNHV�LW�XQODZIXO�WR�GHQ\�HPSOR\PHQW�WR�DQ�LQGLYLGXDO�³E\�

UHDVRQ�RI�KLV�KDYLQJ�EHHQ�FRQYLFWHG�RI�RQH�RU�PRUH�FULPLQDO�RIIHQVHV�������ZKHQ�VXFK�GHQLDO�LV�LQ�

YLRODWLRQ�RI�WKH�SURYLVLRQV�RI�>$UWLFOH����$@�RI�WKH�1�<��&RUUHFWLRQ�/DZ�´��6HH�1�<��([HF��/DZ���

����������$UWLFOH����$�SURYLGHV��LQ�SDUW��WKDW�HPSOR\PHQW�VKDOO�QRW�EH�³GHQLHG�RU�DFWHG�XSRQ�

DGYHUVHO\�E\�UHDVRQ�RI�WKH�LQGLYLGXDO¶V�KDYLQJ�EHHQ�SUHYLRXVO\�FRQYLFWHG�RI�RQH�RU�PRUH�FULPLQDO�

RIIHQVHV´�XQOHVV�RQH�RI�WZR�H[FHSWLRQV�DSSOLHV���1�<��&RUU��/DZ���������:KHQ�WKHUH�LV�D�³GLUHFW�

UHODWLRQVKLS´�EHWZHHQ�WKH�FULPLQDO�RIIHQVH�DQG�WKH�HPSOR\PHQW�VRXJKW�RU�ZKHQ�KLULQJ�VRPHRQH�

ZLWK�D�FULPLQDO�EDFNJURXQG�SRVHV�DQ�³XQUHDVRQDEOH�ULVN´�WR�WKH�SXEOLF��WKHQ�SURVSHFWLYH�

HPSOR\HUV�PD\�GHQ\�HPSOR\PHQW�RQ�WKH�EDVLV�RI�DQ�DSSOLFDQW¶V�FULPLQDO�KLVWRU\���1�<��&RUU��

/DZ����������

&RXUWV�FRQVLGHU�1<6+5/�HPSOR\PHQW�GLVFULPLQDWLRQ�FODLPV�XVLQJ�WKH�0F'RQQHOO�

'RXJODV�WKUHH�SDUW�EXUGHQ�VKLIWLQJ�IUDPHZRUN�XVHG�LQ�7LWOH�9,,�FDVHV���6HH�:DOVK�Y��1HZ�<RUN�

&LW\�+RXV��$XWK�������)��G�������±�����G�&LU���������TXRWLQJ�3XFLQR�Y��9HUL]RQ�:LUHOHVV�

�
��� )UDQNOLQ�DOOHJHV�WKDW�³>H@DFK�'HIHQGDQW�YLRODWHG�1<6+5/�HLWKHU�DV�3ODLQWLII¶V�SURVSHFWLYH�HPSOR\HU�RU�E\�
DLGLQJ��DEHWWLQJ��LQFLWLQJ��FRPSHOOLQJ��RU�FRHUFLQJ�3ODLQWLII¶V�SURVSHFWLYH�HPSOR\HU�WR�YLRODWH�1<6+5/��������´��)$&���
�����)UDQNOLQ�PDNHV�WKH�VDPH�DVVHUWLRQ�ZLWK�UHVSHFW�WR�FODLPV�EURXJKW�SXUVXDQW�WR�1<&+5/���,G���������%HFDXVH�WKH�
&RXUW�ILQGV�WKDW�)UDQNOLQ�KDV�DGHTXDWHO\�SOHG�WKDW�DOO�WKUHH�'HIHQGDQWV�ZHUH�KLV�SURVSHFWLYH�HPSOR\HUV��WKH�&RXUW�
GRHV�QRW�FRQVLGHU�ZKHWKHU�)UDQNOLQ�KDV�VWDWHG�D�FODLP�SXUVXDQW�WR�DQ�DLGLQJ�DQG�DEHWWLQJ�WKHRU\���1RWKLQJ�LQ�WKLV�
RSLQLRQ�SUHFOXGHV�)UDQNOLQ�IURP�DUJXLQJ�WKDW�'HIHQGDQWV�DLGHG�DQG�DEHWWHG�YLRODWLRQV�RI�WKH�VWDWXWHV�DW�D�ODWHU�VWDJH�
RI�WKH�SURFHHGLQJV��
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&RPPF¶QV��,QF�������)��G������Q�����G�&LU����������&RXUWV�DSSO\�WKLV�IUDPHZRUN�WR�1<6+5/�

FULPLQDO�KLVWRU\�GLVFULPLQDWLRQ�FODLPV�HYHQ�WKRXJK�FULPLQDO�KLVWRU\�LV�QRW�D�SURWHFWHG�FDWHJRU\�

XQGHU�7LWOH�9,,���6HH��H�J���6FKZDU]�Y��&RQVRO��(GLVRQ��,QF������0LVF���G�����������6XS��&W��1�<��

&QW\���������DII¶G������$�'��G�����VW�'HS¶W��������DSSO\LQJ�WKH�0F'RQQHOO�'RXJODV�IUDPHZRUN�

WR�D�FODLP�RI�HPSOR\PHQW�GLVFULPLQDWLRQ�EDVHG�RQ�FULPLQDO�KLVWRU\�EURXJKW�XQGHU�1<6+5/���

0F&R\�Y��3HRSOH�&DUH�,QF������&9������5$�������:/����������DW�
�±���6�'�1�<��6HSW������

�������VDPH���2EDEXHNL�Y��,QW¶O�%XV��0DFKV��&RUS�������)��6XSS���G���������±����6�'�1�<��

�������DII¶G������)��G������G�&LU���������VDPH�����

3XUVXDQW�WR�WKH�0F'RQQHOO�'RXJODV�EXUGHQ�VKLIWLQJ�IUDPHZRUN��D�SODLQWLII�PXVW�ILUVW�

SUHVHQW�D�SULPD�IDFLH�FDVH�E\�HVWDEOLVKLQJ�����WKDW�KH�EHORQJV�WR�D�SURWHFWHG�FODVV������WKDW�KH�LV�

TXDOLILHG�RU�FRPSHWHQW�WR�SHUIRUP�WKH�MRE������WKDW�KH�VXIIHUHG�DQ�DGYHUVH�HPSOR\PHQW�DFWLRQ��

DQG�����WKDW�WKH�DGYHUVH�HPSOR\PHQW�DFWLRQ�RFFXUUHG�XQGHU�FLUFXPVWDQFHV�JLYLQJ�ULVH�WR�DQ�

LQIHUHQFH�RI�GLVFULPLQDWLRQ���6HH�$EUDPV�Y��'HS¶W�RI�3XE��6DIHW\������)��G������������G�&LU��

�������FLWLQJ�0F'RQQHOO�'RXJODV�&RUS��Y��*UHHQ������8�6����������±�������������7KH�EXUGHQ�

WKHQ�VKLIWV�WR�WKH�GHIHQGDQW�HPSOR\HU�WR�SURIIHU�D�OHJLWLPDWH��QRQGLVFULPLQDWRU\�PRWLYH�IRU�WKH�

DGYHUVH�DFWLRQ��DW�ZKLFK�SRLQW�WKH�EXUGHQ�VKLIWV�EDFN�WR�WKH�SODLQWLII�HPSOR\HH�WR�HVWDEOLVK�WKDW�

WKH�SURIIHUHG�UHDVRQ�LV�SUHWH[WXDO���,G��DW��������

7R�VXUYLYH�D�PRWLRQ�WR�GLVPLVV��KRZHYHU��D�SODLQWLII�QHHG�RQO\�SOHDG�IDFWV�VXIILFLHQW�WR�

HVWDEOLVK�D�SULPD�IDFLH�FDVH���6HH�0HQDNHU�Y��+RIVWUD�8QLY�������)��G����������G�&LU��������

�LQWHUQDO�FLWDWLRQ�RPLWWHG����7KH�VHFRQG�DQG�WKLUG�VWHSV�RI�WKH�0F'RQQHOO�'RXJODV�IUDPHZRUN�DUH�

QRW�FRQVLGHUHG�RQ�D�PRWLRQ�WR�GLVPLVV�DQG�DUH�PRUH�DSSURSULDWHO\�FRQVLGHUHG�RQ�D�PRWLRQ�IRU�

VXPPDU\�MXGJPHQW�RU�DW�WULDO���,G���)XUWKHU��³ZKLOH�D�GLVFULPLQDWLRQ�FRPSODLQW�QHHG�QRW�DOOHJH�

IDFWV�HVWDEOLVKLQJ�HDFK�HOHPHQW�RI�D�SULPD�IDFLH�FDVH�RI�GLVFULPLQDWLRQ�WR�VXUYLYH�D�PRWLRQ�WR�

GLVPLVV��LW�PXVW�DW�D�PLQLPXP�DVVHUW�QRQFRQFOXVRU\�IDFWXDO�PDWWHU�VXIILFLHQW�WR�QXGJH�LWV�FODLPV�
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DFURVV�WKH�OLQH�IURP�FRQFHLYDEOH�WR�SODXVLEOH�WR�SURFHHG�´��((2&�Y��3RUW�$XWK��RI�1�<��	�1�-���

����)��G������������G�&LU���������FOHDQHG�XS����6HH�DOVR�<DQ�Y��=LED�0RGH�,QF���1R�����&9�

�����������:/����������DW�
���6�'�1�<��0DU�������������³7KH�HOHPHQWV�RI�D�SULPD�IDFLH�FDVH�

DUH�µDQ�RXWOLQH�RI�ZKDW�LV�QHFHVVDU\�WR�UHQGHU�>D�SODLQWLII¶V�HPSOR\PHQW�GLVFULPLQDWLRQ@�FODLPV�

IRU�UHOLHI�SODXVLEOH�¶´��FOHDQHG�XS������

'HIHQGDQWV�GR�QRW�DSSHDU�WR�FRQWHVW�WKDW�)UDQNOLQ�KDV�DGHTXDWHO\�DOOHJHG�WKH�ILUVW�WKUHH�

HOHPHQWV�RI�D�SULPD�IDFLH�FDVH��KLV�FULPLQDO�KLVWRU\�SXWV�KLP�LQ�D�SURWHFWHG�FDWHJRU\��KH�LV�

TXDOLILHG�WR�ZRUN�DV�D�GHOLYHU\�ZRUNHU��DQG�KH�VXIIHUHG�DQ�DGYHUVH�HPSOR\PHQW�DFWLRQ�ZKHQ�KH�

ZDV�QRW�KLUHG���'HIHQGDQWV�DVVHUW�WKDW�KH�KDV�QRW�DGHTXDWHO\�DOOHJHG�WKH�IRXUWK�HOHPHQW�EHFDXVH�

KH�KDV�QRW�DOOHJHG�IDFWV�WKDW�³JLYH�SODXVLEOH�VXSSRUW�WR�D�PLQLPDO�LQIHUHQFH�RI�GLVFULPLQDWRU\�

PRWLYDWLRQ�´���/LWWOHMRKQ�Y��&LW\�RI�1HZ�<RUN������)��G������������G�&LU����������

��� )UDQNOLQ�+DV�$GHTXDWHO\�$OOHJHG�WKDW�WKH�7ZR�3HUPLVVLEOH�%DVHV�IRU�
(PSOR\PHQW�'LVFULPLQDWLRQ�%DVHG�RQ�&ULPLQDO�+LVWRU\�'R�1RW�$SSO\��
�

1<6+5/�GRHV�QRW�SURKLELW�FRQVLGHUDWLRQ�RI�DQ�DSSOLFDQW¶V�FULPLQDO�KLVWRU\�LQ�GHFLGLQJ�

ZKHWKHU�WR�KLUH�WKH�SHUVRQ��EXW�VXFK�FRQVLGHUDWLRQ�LV�RQO\�SHUPLVVLEOH�LI�D�SURVSHFWLYH�HPSOR\HU�

FDQ�GHPRQVWUDWH�WKDW�RQH�RU�ERWK�RI�WKH�$UWLFOH����$�H[FHSWLRQV�DSSOLHV���6HH�1�<��&RUU��/DZ���

�����SHUPLWWLQJ�HPSOR\HUV�QRW�WR�KLUH�VRPHRQH�ZLWK�D�FULPLQDO�EDFNJURXQG�ZKHQ�KLV�RU�KHU�

FULPLQDO�FRQYLFWLRQ�����KDV�D�³GLUHFW�UHODWLRQVKLS´�WR�WKH�SRVLWLRQ�VRXJKW��RU�����LI�JUDQWLQJ�

HPSOR\PHQW�ZRXOG�SRVH�DQ�³XQUHDVRQDEOH�ULVN´�WR�WKH�SXEOLF����$FFRUGLQJO\��WR�DOOHJH�D�PLQLPDO�

LQIHUHQFH�RI�GLVFULPLQDWRU\�LQWHQW��)UDQNOLQ�PXVW�DGHTXDWHO\�DOOHJH�IDFWV�IURP�ZKLFK�WKH�&RXUW�

FDQ�LQIHU�WKDW�QHLWKHU�H[FHSWLRQ�DSSOLHV�WR�KLP������

'HIHQGDQWV�DUJXH�WKDW�³)UDQNOLQ�RQO\�RIIHUV�KLV�RZQ�VXEMHFWLYH�RSLQLRQ�WKDW�KLV�

FRQYLFWLRQ�GLG�QRW�KDYH�D�µGLUHFW�UHODWLRQVKLS¶�ZLWK�WKH�MRE�RU�SRVH�DQ�µXQUHDVRQDEOH�ULVN�¶�ZKLFK�

LV�LQVXIILFLHQW�WR�HVWDEOLVK�DQ�LQIHUHQFH�RI�GLVFULPLQDWLRQ�´��0HP��RI�/DZ��'NW�����DW�����VHH�DOVR�
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LG��DW�����³$W�ERWWRP��)UDQNOLQ¶V�FODLPV�ERLO�GRZQ�WR�WKH�EDUH�DOOHJDWLRQV�WKDW�KH�KDV�D�FULPLQDO�

KLVWRU\�DQG�ZDV�QRW�KLUHG�´���0HP��RI�/DZ��'NW�����DW�������7KH�&RXUW�GLVDJUHHV���)UDQNOLQ�KDV�

VWDWHG�D�FODLP��DOWKRXJK�DJDLQ�MXVW�EDUHO\��WKDW�WKH�WZR�H[FHSWLRQV�GR�QRW�DSSO\�WR�KLP��QXGJLQJ�

KLV�GLVFULPLQDWLRQ�FODLP�IURP�WKH�FRQFHLYDEOH�WR�WKH�SODXVLEOH���:LWK�UHVSHFW�WR�WKH�ILUVW�

H[FHSWLRQ��D�GLUHFW�UHODWLRQVKLS�EHWZHHQ�WKH�FRQYLFWLRQ�DQG�WKH�HPSOR\PHQW�VRXJKW��$UWLFOH����$�

FODULILHV�WKDW�D�GLUHFW�UHODWLRQVKLS�³PHDQV�WKDW�WKH�QDWXUH�RI�FULPLQDO�FRQGXFW�IRU�ZKLFK�WKH�SHUVRQ�

ZDV�FRQYLFWHG�KDV�D�GLUHFW�EHDULQJ�RQ�KLV�ILWQHVV�RU�DELOLW\�WR�SHUIRUP�RQH�RU�PRUH�RI�WKH�GXWLHV�

RU�UHVSRQVLELOLWLHV�QHFHVVDULO\�UHODWHG�WR�WKH�������MRE�LQ�TXHVWLRQ�´��1�<��&RUU��/DZ����������

�HPSKDVLV�DGGHG����$V�WKH�SRVLWLRQ�DW�LVVXH�LQYROYHG�GULYLQJ�WR�GHOLYHU�JURFHULHV��DQG��DV�)UDQNOLQ�

DVVHUWV��KH�ZDV�QHYHU�FRQYLFWHG�RI�D�YHKLFXODU�RIIHQVH��WKH�&RXUW�ILQGV�WKDW�)UDQNOLQ�KDV�

DGHTXDWHO\�DOOHJHG�WKDW�WKHUH�LV�QR�GLUHFW�UHODWLRQVKLS�EHWZHHQ�KLV�FRQYLFWLRQ�DQG�KLV�ILWQHVV�RU�

DELOLW\�WR�GHOLYHU�:KROH�)RRGV�JURFHULHV���)$&��������'HIHQGDQWV�UHVSRQG�WKDW�³>W@KHUH�LV�QR�

EDVLV�WR�FRQFOXGH�WKDW�D�µYHKLFXODU�RIIHQVH¶�LV�WKH�RQO\�W\SH�RI�RIIHQVH�WKDW�KDV�D�µGLUHFW�

UHODWLRQVKLS¶�ZLWK�WKH�GHOLYHU\�SRVLWLRQ��������´��5HSO\��'NW�����DW��±���HPSKDVLV�LQ�RULJLQDO���VHH�

DOVR�5HSO\��'NW�����DW��±������%XW�LQ�PDNLQJ�WKLV�DUJXPHQW��'HIHQGDQWV�DSSHDU�WR�FRQIODWH�WKH�

³GLUHFW�UHODWLRQVKLS´�H[FHSWLRQ�ZLWK�WKH�³XQUHDVRQDEOH�ULVN´�H[FHSWLRQ�E\�LPSO\LQJ�WKDW�D�SDVW�

FRQYLFWLRQ�IRU�D�FULPH�RI�YLROHQFH�PDNHV�)UDQNOLQ�XQILW�WR�GHOLYHU�JURFHULHV���7KH�GLUHFW�

UHODWLRQVKLS�H[FHSWLRQ�IRFXVHV�RQ�FRPSDULQJ�WKH�UHTXLUHPHQWV�RI�WKH�SRVLWLRQ�WR�WKH�FULPLQDO�

�
���� $V�D�WKUHVKROG�PDWWHU��$PD]RQ�KDV�FRQFHGHG�WKDW�)UDQNOLQ¶V�FULPLQDO�KLVWRU\�²�DV�RSSRVHG�WR�VRPH�RWKHU�
UHDVRQ�²�ZDV�DW�OHDVW�LQ�SDUW�WKH�EDVLV�IRU�LWV�GHFLVLRQ���7KH�$GYHUVH�$FWLRQ�/HWWHU�VWDWHV�WKDW�WKH�GHFLVLRQ�QRW�WR�KLUH�
)UDQNOLQ�³ZDV�EDVHG��LQ�ZKROH�RU�LQ�SDUW��RQ�LQIRUPDWLRQ�FRQWDLQHG�LQ�D�FRQVXPHU�UHSRUW�>GHWDLOLQJ�KLV�FULPLQDO�
KLVWRU\@�´��$GYHUVH�$FWLRQ�/HWWHU�DW����VHH�DOVR�5HVS���'NW�����DW���±�����7KDW�LPSOLHV�WKDW�)UDQNOLQ¶V�FULPLQDO�
KLVWRU\�SOD\HG�D�UROH�LQ�WKH�DGYHUVH�HPSOR\PHQW�GHFLVLRQ����6HH�/HLERZLW]�Y��&RUQHOO�8QLY�������)��G������������G�
&LU���������³$Q�LQIHUHQFH�RI�GLVFULPLQDWLRQ�FDQ�DULVH�IURP�FLUFXPVWDQFHV�LQFOXGLQJ��EXW�QRW�OLPLWHG�WR�������WKH�
VHTXHQFH�RI�HYHQWV�OHDGLQJ�WR�WKH�SODLQWLII¶V�GLVFKDUJH�´��LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����
�
���� 7KH�&RXUW�DJUHHV�WKDW�WKHUH�PD\�ZHOO�EH�RWKHU�RIIHQVHV�WKDW�DUH�GLUHFWO\�UHODWHG�WR�RQH¶V�ILWQHVV�RU�DELOLW\�WR�
GHOLYHU�JURFHULHV��WKHIW��IRU�H[DPSOH��PD\�EH�GLUHFWO\�UHODWHG���EXW�WKHUH�LV�QR�LQGLFDWLRQ�WKDW�)UDQNOLQ�KDV�DQ\�
FRQYLFWLRQ�RWKHU�WKDQ�IRU�PXUGHU��DQG�WKH�&RXUW�IDLOV�WR�VHH�KRZ�D�FRQYLFWLRQ�IRU�PXUGHU�LV�GLUHFWO\��RU�HYHQ�
LQGLUHFWO\��UHODWHG�WR�RQH¶V�ILWQHVV�RU�DELOLW\�WR�GHOLYHU�JURFHULHV��
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FRQYLFWLRQ���)RU�H[DPSOH��WKH�1HZ�<RUN�&RXUW�RI�$SSHDOV�IRXQG�D�³GLUHFW�UHODWLRQVKLS´�EHWZHHQ�

D�SULRU�FRQYLFWLRQ�IRU�LOOHJDOO\�IL[LQJ�KRUVH�UDFHV�DQG�D�5DFLQJ�DQG�:DJHULQJ�%RDUG�OLFHQVH���6HH�

%RQDFRUVD�Y��9DQ�/LQGW�����1�<��G���������±������������1RWKLQJ�VXJJHVWV�WKDW�)UDQNOLQ¶V�

FULPLQDO�FRQYLFWLRQ�KDV�DQ\�EHDULQJ�RQ�KLV�ILWQHVV�RU�DELOLW\�WR�GHOLYHU�JURFHULHV���$FFRUGLQJO\��

FRQVWUXLQJ�WKH�DOOHJDWLRQV�LQ�WKH�FRPSODLQW�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�)UDQNOLQ��KH�KDV�SOHG�

DGHTXDWHO\�WKDW�WKLV�H[FHSWLRQ�GRHV�QRW�DSSO\��

)UDQNOLQ�KDV�DOVR�SOHG�DGHTXDWHO\�WKDW�WKH�VHFRQG�H[FHSWLRQ��WKDW�WKH�HPSOR\PHQW�ZRXOG�

LQYROYH�DQ�XQUHDVRQDEOH�ULVN�WR�SHUVRQV�RU�SURSHUW\��GRHV�QRW�DSSO\���7KH�&RXUW�LV�V\PSDWKHWLF�WR�

'HIHQGDQWV¶�OLNHO\�SRVLWLRQ�WKDW�WKH\�GR�QRW�ZDQW�D�FRQYLFWHG�PXUGHUHU�GHOLYHULQJ�JURFHULHV�WR�

WKHLU�FXVWRPHUV¶�KRPHV���%XW�FRQVLGHULQJ�WKH�DOOHJDWLRQV�LQ�WKH�FRPSODLQW�LQ�WKH�OLJKW�PRVW�

IDYRUDEOH�WR�)UDQNOLQ��KH�KDV�DGHTXDWHO\�DOOHJHG�WKDW�KH�LV�UHKDELOLWDWHG�DQG�QR�ORQJHU�SRVHV�D�

WKUHDW�WR�WKH�SXEOLF�����)UDQNOLQ�ILUVW�FRQWHQGV�WKDW�³>W@KH�6WDWH�RI�1HZ�<RUN�GHWHUPLQHG�WKDW�>KH@�

GLG�QRW�SRVH�DQ�XQUHDVRQDEOH�ULVN�WR�DQ\RQH¶V�SURSHUW\��VDIHW\��RU�ZHOIDUH�ZKHQ�LW�VDZ�ILW�WR�

SDUROH�KLP��DQG�WKHUH�LV�QR�UHDVRQ�WKH�:KROH�)RRGV�VHWWLQJ�ZRXOG�DOWHU�WKLV�JHQHUDO�FRQFOXVLRQ�´��

)$&��������)UDQNOLQ�IXUWKHU�DOOHJHV�WKDW�LQGLYLGXDOV�IDPLOLDU�ZLWK�KLV�OLIH�VLQFH�KLV�UHOHDVH�IURP�

SULVRQ�FRXOG�DWWHVW�WR�WKH�IDFW�WKDW�KH�LV�UHKDELOLWDWHG���)$&��������0RUHRYHU��WKH�%DFNJURXQG�

5HSRUW�UHIOHFWV�WKDW�QHDUO\����\HDUV�KDYH�HODSVHG�EHWZHHQ�WKH�WLPH�RI�WKH�FRQYLFWLRQ�DQG�

)UDQNOLQ¶V�MRE�DSSOLFDWLRQ��VR�)UDQNOLQ�LV�QRZ�PXFK�ROGHU�WKDQ�KH�ZDV�ZKHQ�KH�ZDV�FRQYLFWHG�

�OHW�DORQH�ZKHQ�KH�FRPPLWWHG�WKH�FULPH���ERWK�IDFWRUV�WKDW�VXJJHVW�WKDW�KH�QR�ORQJHU�SRVHV�WKH�

�
����� 2QH�RI�WKH�SXUSRVHV�RI�$UWLFOH����$�LV�WR�DOHUW�SURVSHFWLYH�HPSOR\HUV�WKDW�WKRVH�ZKR�KDYH�EHHQ�UHOHDVHG�
IURP�SULVRQ�KDYH�³SDLG�WKHLU�GHEW�WR�VRFLHW\´�DQG�FDQ�VXFFHVVIXOO\�UHHQWHU�WKH�ZRUNIRUFH���6HH�$FRVWD�Y��1HZ�<RUN�
&LW\�'HS¶W�RI�(GXF������1�<��G�������������������7ZR�RI�WKH�HLJKW�IDFWRUV�WKDW�HPSOR\HUV�PXVW�ZHLJK�ZKHQ�
FRQVLGHULQJ�ZKHWKHU�WR�GHQ\�D�SHUVRQ�HPSOR\PHQW�EDVHG�RQ�KLV�FULPLQDO�KLVWRU\�IRFXV�RQ�ZKHWKHU�WKH�SURVSHFWLYH�
HPSOR\HH�KDV�EHHQ�UHKDELOLWDWHG��LQFOXGLQJ�³>W@KH�WLPH�ZKLFK�KDV�HODSVHG�VLQFH�WKH�RFFXUUHQFH�RI�WKH�FULPLQDO�
RIIHQVH�RU�RIIHQVHV´�DQG�³>W@KH�DJH�RI�WKH�SHUVRQ�DW�WKH�WLPH�RI�RFFXUUHQFH�RI�WKH�FULPLQDO�RIIHQVH�RU�RIIHQVHV�´��1�<��
&RUU��/DZ����������
�
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VDPH�WKUHDW�KH�RQFH�GLG���%DFNJURXQG�5HSRUW�DW����5HVS���'NW�����DW������7DNHQ�WRJHWKHU��WKRVH�

DOOHJDWLRQV�VXSSRUW�WKH�FRQFOXVLRQ�WKDW�)UDQNOLQ�KDV�DGHTXDWHO\�SOHG�WKDW�WKH�SXEOLF�ULVN�

H[FHSWLRQ�GRHV�QRW�DSSO\�WR�KLP���

,Q�VKRUW��EHFDXVH�)UDQNOLQ�KDV�DGHTXDWHO\�DOOHJHG�WKDW�QHLWKHU�RI�WKH�$UWLFOH����$�

H[FHSWLRQV�DSSO\��KH�KDV�DGHTXDWHO\�DOOHJHG�IDFWV�IURP�ZKLFK�WKH�&RXUW�FDQ�LQIHU�D�PLQLPDO�

LQIHUHQFH�RI�GLVFULPLQDWRU\�PRWLYDWLRQ����

��� 'HIHQGDQWV¶�$OOHJHG�1RQGLVFULPLQDWRU\�5HDVRQ�IRU�)DLOLQJ�WR�+LUH�
)UDQNOLQ�&DQQRW�EH�&RQVLGHUHG�RQ�D�0RWLRQ�WR�'LVPLVV��

�
'HIHQGDQWV�DUJXH�WKDW�)UDQNOLQ�FDQQRW�DGHTXDWHO\�SOHDG�DQ�LQIHUHQFH�RI�GLVFULPLQDWLRQ�

EHFDXVH�'HIHQGDQWV�KDYH�D�OHJLWLPDWH��QRQGLVFULPLQDWRU\�UHDVRQ�IRU�GHFOLQLQJ�WR�KLUH�KLP��KH�OLHG�

RQ�KLV�HPSOR\PHQW�DSSOLFDWLRQ���0HP��RI�/DZ��'NW�����DW�����0HP��RI�/DZ��'NW�����DW��±������

'HIHQGDQWV�DUH�FRUUHFW�WKDW�D�OHJLWLPDWH�QRQGLVFULPLQDWRU\�UHDVRQ�IRU�DQ�DGYHUVH�HPSOR\PHQW�

DFWLRQ�FDQ�XQGHUPLQH�DQ�HPSOR\PHQW�GLVFULPLQDWLRQ�FODLP�DQG�WKDW�D�SURVSHFWLYH�HPSOR\HH¶V�

IDLOXUH�WR�GLVFORVH�FULPLQDO�KLVWRU\�LV�JHQHUDOO\�FRQVLGHUHG�D�OHJLWLPDWH�UHDVRQ�IRU�WDNLQJ�DQ�

DGYHUVH�HPSOR\PHQW�DFWLRQ���0HP��RI�/DZ��'NW�����DW�����FLWLQJ�.UDYLW�Y��'HOWD�$LU�/LQHV��,QF���

�
���� $GGLWLRQDOO\��)UDQNOLQ¶V�DOOHJDWLRQV�WKDW�'HIHQGDQWV�GLG�QRW�IROORZ�WKH�UHTXLUHG�VWDWXWRU\�SURFHGXUHV�LQ�
WKHLU�KLULQJ�SURFHVV�IXUWKHU�VXSSRUWV�WKH�FRQFOXVLRQ�WKDW�)UDQNOLQ�KDV�DGHTXDWHO\�DOOHJHG�DQ�LQIHUHQFH�RI�
GLVFULPLQDWLRQ���)UDQNOLQ�FRQWHQGV�WKDW�'HIHQGDQWV��LQ�YLRODWLRQ�RI�1<&+5/�DQG�1<�)&5$��XQODZIXOO\�����
LQTXLUHG�LQWR�KLV�FULPLQDO�EDFNJURXQG�SULRU�WR�FRQGLWLRQDOO\�RIIHULQJ�KLP�WKH�MRE������IDLOHG�WR�SURYLGH�KLP�D�FRS\�RI�
WKHLU�DQDO\VLV�RI�WKH�$UWLFOH����$�IDFWRUV�RU�WR�JLYH�KLP�DQ�RSSRUWXQLW\�WR�UHVSRQG������IDLOHG�WR�VROLFLW�HYLGHQFH�RI�
UHKDELOLWDWLRQ��DQG�����GLG�QRW�SURYLGH�KLP�ZLWK�D�FRS\�RI�KLV�$UWLFOH����$�ULJKWV���6HH�)$&����������±���������,Q�
'RH�Y��&ROXPELD�8QLYHUVLW\��WKH�6HFRQG�&LUFXLW�KHOG�WKDW�WKH�IDLOXUH�RI�&ROXPELD�8QLYHUVLW\�WR�IROORZ�WKH�UHTXLUHG�
SROLFLHV�DQG�SURFHGXUHV�ZKHQ�LQYHVWLJDWLQJ�DOOHJDWLRQV�RI�VH[XDO�DVVDXOW�VXSSRUWHG�DQ�LQIHUHQFH�WKDW�WKH�VFKRRO�ZDV�
³PRWLYDWHG�E\�ELDV�´��'RH�Y��&ROXPELD�8QLY�������)��G�������������G�&LU����������6HH�DOVR�0HQDNHU�Y��+RIVWUD�
8QLY�������)��G����������G�&LU���������UHDFKLQJ�D�VLPLODU�FRQFOXVLRQ����$FFRUGLQJO\��)UDQNOLQ¶V�DOOHJDWLRQV�WKDW�
'HIHQGDQWV�YLRODWHG�UHOHYDQW�VWDWXWRU\�SURFHGXUHV�IXUWKHU�VXSSRUW�WKH�FRQFOXVLRQ�WKDW�KH�KDV�DGHTXDWHO\�SOHG�DQ�
LQIHUHQFH�RI�GLVFULPLQDWLRQ�RQ�WKH�SDUW�RI�'HIHQGDQWV����
�
���� 'HIHQGDQWV�FRQWHQG�WKDW�)UDQNOLQ�UHVSRQGHG�³QR´�ZKHQ�DVNHG�ZKHWKHU�KH�KDG�EHHQ�FRQYLFWHG�RI�D�IHORQ\�RU�
UHOHDVHG�IURP�SULVRQ�IROORZLQJ�D�IHORQ\�FRQYLFWLRQ�LQ�WKH�SDVW�VHYHQ�\HDUV���0HP��RI�/DZ��'NW�����DW��±���FLWLQJ�
%DFNJURXQG�5HSRUW��'NW�������DW��±�����)UDQNOLQ�KDG��LQ�IDFW��EHHQ�UHOHDVHG�IURP�SULVRQ�WKH�SUHYLRXV�\HDU��LQ�������
DIWHU�VHUYLQJ�D�VHQWHQFH�IRU�D�IHORQ\���%DFNJURXQG�5HSRUW�DW����0HP��RI�/DZ��'NW�����DW��±��������,Q�WKH�)$&��
)UDQNOLQ�VWDWHV�WKDW�KH�³GRHV�QRW�UHFDOO´�DQVZHULQJ�QR�WR�WKH�TXHVWLRQ�DERXW�KLV�FULPLQDO�EDFNJURXQG��EXW�WKDW��HYHQ�LI�
KH�KDG��LW�ZDV�³PHUHO\�WR�SUHYHQW�WKH�SHUHPSWRU\�GLVPLVVDO�RI�KLV�DSSOLFDWLRQ�´��)$&��������������
�
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1R�����&9����������:/���������DW�
���(�'�1�<��'HF������������0F0DQDPRQ�Y��&LW\�RI�1�<��

'HS¶W�RI�&RUUV���1R�����&9�������������:/����������DW�
���6�'�1�<��6HSW��������������0HP��

RI�/DZ��'NW�����DW����VDPH�����

%XW�DOOHJHG�OHJLWLPDWH�UHDVRQV�IRU�WKH�DGYHUVH�HPSOR\PHQW�DFWLRQ�FDQQRW�EH�FRQVLGHUHG�

RQ�D�PRWLRQ�WR�GLVPLVV���7R�NHHS�WKH�VWDJHV�RI�0F'RQQHOO�'RXJODV�VHSDUDWH�DQG�WR�NHHS�WKH�

SOHDGLQJ�EXUGHQ�PLQLPDO��VHH�/LWWOHMRKQ������)��G�DW������³DQ\�LQTXLU\�LQWR�DQ\�QRQ�

GLVFULPLQDWRU\�UHDVRQV�IRU�D�GHIHQGDQW¶V�FRQGXFW�LV�UHVHUYHG�IRU�VXPPDU\�MXGJPHQW�RU�WULDO�´�

/HY\�Y��/HJDO�$LG�6RF¶\������)��6XSS���G�����������(�'�1�<���������VHH�DOVR�0HQDNHU������)��G�

DW���±�������Q�����KROGLQJ�WKDW�D�FRXUW�FDQQRW�VLPSO\�DFFHSW�DQ�HPSOR\HU¶V�SURIIHUHG�UDWLRQDOH�

IRU�DGYHUVH�HPSOR\PHQW�DFWLRQ�RQ�D�PRWLRQ�WR�GLVPLVV�EHFDXVH�WKLV�ZRXOG�QRW�EH�³GUDZLQJ�DOO�

UHDVRQDEOH�LQIHUHQFHV�LQ�WKH�SODLQWLII¶V�IDYRU´������$FFRUGLQJO\��DW�WKLV�VWDJH�RI�WKH�SURFHHGLQJV��

WKH�&RXUW�ZLOO�QRW�FRQVLGHU�'HIHQGDQWV¶�FRQWHQWLRQ�WKDW�)UDQNOLQ¶V�DOOHJHG�OLH�DERXW�KLV�FULPLQDO�

KLVWRU\�LV�D�OHJLWLPDWH�UHDVRQ�IRU�QRW�KLULQJ�KLP��

7HOOLQJO\��WKH�PDMRULW\�RI�WKH�FDVHODZ�'HIHQGDQWV�FLWH�LQ�VXSSRUW�RI�WKHLU�DUJXPHQW�WKDW�

)UDQNOLQ¶V�OLH�ZDUUDQWV�GLVPLVVDO�RI�WKH�FRPSODLQW�DUH�VXPPDU\�MXGJPHQW�RSLQLRQV��PDNLQJ�WKHP�

ZKROO\�LQDSSRVLWH�WR�WKH�PRWLRQ�WR�GLVPLVV�EHIRUH�WKH�&RXUW���6HH�0HP��RI�/DZ��'NW�����DW�����±

������Q����FLWLQJ�0F0DQDPRQ�������:/����������DW�
���
�±���2EDEXHNL������)��6XSS���G�DW�����

�6�'�1�<���������DII¶G������)��G������G�&LU���������.UDYLW�������:/���������DW�
���*RGEROW�Y��

9HUL]RQ�1�<��,QF���1R������������������:/���������6XS��&W��1�<��&QW\��-DQ�������������VHH�

DOVR�0HP��RI�/DZ��'NW�����DW�������FLWLQJ�WKH�VDPH�FDVHV����$FFRUGLQJO\��WKRVH�FDVHV�SURYLGH�QR�

�
���� 'HIHQGDQWV�EHODERU�WKH�SRLQW�WKDW�³1HZ�<RUN�ODZ�LV�FOHDU�WKDW�GHQ\LQJ�HPSOR\PHQW�EDVHG�RQ�DQ�DSSOLFDQW¶V�
IDLOXUH�WR�GLVFORVH�KLV�FULPLQDO�UHFRUG�GRHV�QRW�LPSOLFDWH�$UWLFOH����$�´��0HP��RI�/DZ��'NW�����DW�����FLWLQJ�6PLWK�Y��
.LQJVERUR�3V\FKLDWULF�&WU������$�'��G������������G�'HS¶W��������1�<��&RUU��/DZ��������LQWHUQDO�TXRWDWLRQ�PDUNV�
RPLWWHG����0HP��RI�/DZ��'NW�����DW����VDPH����7KH�&RXUW�GRHV�QRW�GLVDJUHH��LI�'HIHQGDQWV�FDQ�ZLWKVWDQG�WKH�
0F'RQQHOO�'RXJODV�WHVW��WKH\�FDQ�SUHYDLO�RQ�VXPPDU\�MXGJPHQW�RU�DW�WULDO���%XW�³>L@W�LV�QRW�WKH�FRXUW¶V�IXQFWLRQ�LQ�
UXOLQJ�RQ�D�PRWLRQ�WR�GLVPLVV�IRU�LQVXIILFLHQF\�RI�WKH�FRPSODLQW�WR�GHFLGH�ZKLFK�ZDV�WKH�GHIHQGDQW¶V�WUXH�
PRWLYDWLRQ�´��'RH������)��GDW����Q������G�&LU�����������
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VXSSRUW�IRU�'HIHQGDQWV¶�FRQWHQWLRQ�WKDW�WKH�&RXUW�VKRXOG�FRQVLGHU�WKHLU�DOOHJHG�OHJLWLPDWH�UHDVRQ�

IRU�IDLOLQJ�WR�KLUH�)UDQNOLQ�DW�WKH�PRWLRQ�WR�GLVPLVV�VWDJH��

'HIHQGDQWV�FLWH�WKUHH�FDVHV�ZKHUH�FRXUWV�FRQVLGHUHG�WKH�HPSOR\HUV¶�DOOHJHG�OHJLWLPDWH�

UHDVRQV�IRU�WKH�DGYHUVH�HPSOR\PHQW�DFWLRQV�RQ�D�PRWLRQ�WR�GLVPLVV���%XW�WKRVH�FDVHV�DUH�UHDGLO\�

GLVWLQJXLVKDEOH���,Q�6RORYLHY�Y��*ROGVWHLQ������)��6XSS���G���������±����(�'�1�<���������WKH�

FRXUW�IRXQG�WKDW�WKH�SODLQWLII�KDG�QRW�DGHTXDWHO\�DOOHJHG�D�SULPD�IDFLH�FDVH�RI�GLVFULPLQDWLRQ�DQG�

UHIHUHQFHG�WKH�HPSOR\HU¶V�DOOHJHG�OHJLWLPDWH�UHDVRQ�IRU�WKH�DGYHUVH�HPSOR\PHQW�DFWLRQ�DV�MXVW�

RQH�PRUH�UHDVRQ�WR�GLVPLVV�WKH�FDVH���)UDQNOLQ��LQ�FRQWUDVW��KDV�DOOHJHG�IDFWV�WKDW�PDNH�RXW�D�

SULPD�IDFLH�FDVH�RI�HPSOR\PHQW�GLVFULPLQDWLRQ���,Q�6FKZDU]�����0LVF���G�DW�������WKH�SODLQWLII�

DOOHJHG�WKDW�KH�KDG�EHHQ�WHUPLQDWHG�GXH�WR�D�SULRU�FULPLQDO�FRQYLFWLRQ�IRU�SHUMXU\���6FKZDU]�����

0LVF���G�DW�������%XW�WKH�SODLQWLII�KDG�UHYHDOHG�KLV�FRQYLFWLRQ�RQ�KLV�HPSOR\PHQW�DSSOLFDWLRQ��

DQG�KH�KDG�QRQHWKHOHVV�EHHQ�KLUHG��GLPLQLVKLQJ�WKH�OLNHOLKRRG�WKDW�KLV�FULPLQDO�EDFNJURXQG�

SOD\HG�D�UROH�LQ�KLV�ILULQJ���,G��DW����±�����+HUH��WKHUH�LV�QR�HTXLYDOHQW�HYLGHQFH�LQ�WKH�UHFRUG���

$QG�LQ�6WLQQHWW�Y��'HOWD�$LU�/LQHV��,QF������&9������������:/����������DW�
�±����(�'�1�<��

0DU�������������WKH�FRXUW�IRXQG�WKDW�WKH�FRPSODLQW�IDLOHG�WR�FRQQHFW�WKH�DOOHJHG�DGYHUVH�

HPSOR\PHQW�DFWLRQ��WHUPLQDWLRQ�GXH�WR�GUXJ�DQG�DOFRKRO�YLRODWLRQV��ZLWK�PHPEHUVKLS�LQ�WKH�

DOOHJHG�SURWHFWHG�FODVV��JHQGHU�DQG�GLVDELOLW\����6WLQQHWW�������:/����������DW�
�±����,Q�RWKHU�

ZRUGV��DOWKRXJK�WKH�QRQGLVFULPLQDWRU\�PRWLYH�SURIIHUHG�E\�WKH�GHIHQGDQW�ZDV�XVHG�E\�WKH�FRXUW�

WR�VXSSRUW�LWV�FRQFOXVLRQ��WKH�FRXUW�JUDQWHG�WKH�PRWLRQ�EHFDXVH�WKH�SODLQWLII�FRXOG�QRW�FRQQHFW�WKH�

DGYHUVH�HPSOR\PHQW�DFWLRQ�WR�PHPEHUVKLS�LQ�WKH�SURWHFWHG�FODVV���6WLQQHWW�������:/����������DW�


�±�����+HUH��)UDQNOLQ�KDV�VWDWHG�D�FODLP�WKDW�WKH�DGYHUVH�HPSOR\PHQW�DFWLRQ��IDLOXUH�WR�KLUH��ZDV�

UHODWHG�WR�KLV�SURWHFWHG�FODVV��FULPLQDO�KLVWRU\����$FFRUGLQJO\��EHFDXVH�'HIHQGDQWV�KDYH�FLWHG�QR�

UHOHYDQW�FDVH�ODZ�WR�VXSSRUW�WKHLU�FRQWHQWLRQ�WKDW�LW�LV�DSSURSULDWH�WR�FRQVLGHU�WKHLU�DOOHJHG�

OHJLWLPDWH�UHDVRQ�IRU�QRW�KLULQJ�)UDQNOLQ�RQ�D�PRWLRQ�WR�GLVPLVV��WKH�&RXUW�GHFOLQHV�WR�GR�VR��
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,Q�VKRUW��EHFDXVH�)UDQNOLQ�KDV�SOHG�D�SULPD�IDFLH�FDVH�RI�GLVFULPLQDWLRQ��'HIHQGDQWV¶�

PRWLRQ�WR�GLVPLVV�)UDQNOLQ¶V�1<6+5/�FODLP�LV�GHQLHG����

&�� )UDQNOLQ�+DV�6WDWHG�D�&ODLP�RI�(PSOR\PHQW�'LVFULPLQDWLRQ�3XUVXDQW�WR�WKH�
1<&+5/��
�

1<&+5/�XWLOL]HV�D�PRUH�OLEHUDO�VWDQGDUG�WR�DVVHVV�HPSOR\PHQW�GLVFULPLQDWLRQ�FODLPV�

WKDQ�1<6+5/���6HH�)DUPHU�Y��6KDNH�6KDFN�(QWHUV�������)��6XSS���G����������6�'�1�<��

������³7KH�1<&+5/�XVHV�WKH�VDPH�IUDPHZRUN�DV�7LWOH�9,,�DQG�WKH�1<6+5/��EXW�FRQWDLQV��DV�

WR�VRPH�HOHPHQWV��PRUH�OLEHUDO�SOHDGLQJ�DQG�SURRI�VWDQGDUGV�´���VHH�DOVR�0LKDOLN�Y��&UHGLW�

$JULFROH�&KHXYUHX[�1�$���,QF�������)��G������������G�&LU����������%HFDXVH�)UDQNOLQ�KDV�VWDWHG�D�

FODLP�SXUVXDQW�WR�WKH�PRUH�VWULQJHQW�VWDQGDUGV�RI�WKH�1<6+5/��KH�KDV�QHFHVVDULO\�VWDWHG�D�FODLP�

XQGHU�1<&+5/����

,,�� )UDQNOLQ�+DV�$GHTXDWHO\�$OOHJHG�WKDW�+H�+DV�6WDQGLQJ�DV�WR�+LV�3URFHGXUDO�
&ODLPV�

7R�KDYH�VWDQGLQJ�SXUVXDQW�WR�$UWLFOH�,,,�RI�WKH�&RQVWLWXWLRQ��D�SODLQWLII�PXVW�DGHTXDWHO\�

DOOHJH������D�FRQFUHWH��SDUWLFXODUL]HG��DFWXDO��RU�LPPLQHQW�LQMXU\�LQ�IDFW������D�FDXVDO�FRQQHFWLRQ�

EHWZHHQ�WKH�LQMXU\�DQG�WKH�FRQGXFW�FRPSODLQHG�RI�VXFK�WKDW�WKH�LQMXU\�LV�³IDLUO\�WUDFHDEOH�WR�WKH�

FKDOOHQJHG�DFWLRQ�RI�WKH�GHIHQGDQW�´�DQG�����LW�PXVW�EH�OLNHO\��DV�RSSRVHG�WR�PHUHO\�VSHFXODWLYH��

WKDW�WKH�LQMXU\�ZLOO�EH�UHGUHVVHG�E\�D�IDYRUDEOH�GHFLVLRQ�IURP�WKH�&RXUW���/XMDQ�Y��'HIHQGV��RI�

:LOGOLIH������8�6����������±������������$W�WKH�SOHDGLQJ�VWDJH��³JHQHUDO�IDFWXDO�DOOHJDWLRQV�RI�

LQMXU\�UHVXOWLQJ�IURP�WKH�GHIHQGDQW¶V�FRQGXFW�PD\�VXIILFH�´�/XMDQ������8�6��DW������DOWKRXJK�WKH�

IDFWXDO�DOOHJDWLRQV�PXVW�EH�VXIILFLHQW�WR�SXW�LQMXU\�LQ�IDFW�LQWR�WKH�UHDOP�RI�WKH�SODXVLEOH��+DUU\�Y��

7RWDO�*DV�	�3RZHU�1��$P�������)��G������������G�&LU�����������

)UDQNOLQ�DOOHJHV�WKDW�'HIHQGDQWV�YLRODWHG�VHYHUDO�VWDWXWRU\�SURFHGXUDO�UHTXLUHPHQWV�

HQDFWHG�WR�VDIHJXDUG�DJDLQVW�HPSOR\PHQW�GLVFULPLQDWLRQ�RQ�WKH�EDVLV�RI�FULPLQDO�KLVWRU\���7KH�
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DOOHJHG�YLRODWLRQV�LQFOXGH������IDLOXUH�WR�SURYLGH�)UDQNOLQ�ZLWK�DQ�RSSRUWXQLW\�WR�VXEPLW�HYLGHQFH�

RI�UHKDELOLWDWLRQ�DQG�JRRG�FRQGXFW�LQ�YLRODWLRQ�RI�WKH�1<&+5/��)$&�������5HVS���'NW�����DW�

����������DQ�XQODZIXO�LQTXLU\�LQWR�)UDQNOLQ¶V�FULPLQDO�KLVWRU\�SULRU�WR�PDNLQJ�KLP�D�FRQGLWLRQDO�

RIIHU�RI�HPSOR\PHQW�LQ�YLRODWLRQ�RI�WKH�1<&+5/��)$&�����������IDLOXUH�WR�SURYLGH�)UDQNOLQ�ZLWK�

D�FRS\�RI�'HIHQGDQWV¶�DQDO\VLV�RI�WKH�$UWLFOH����$�IDFWRUV�DQG�DQ�RSSRUWXQLW\�WR�UHVSRQG�LQ�

YLRODWLRQ�RI�WKH�1<&+5/��LG��������DQG�����UHOLDQFH�RQ�D�FRQVXPHU�UHSRUW�UHYHDOLQJ�)UDQNOLQ¶V�

FULPLQDO�EDFNJURXQG�ZLWKRXW�ILUVW�SURYLGLQJ�KLP�ZLWK�D�FRS\�RI�KLV�ULJKWV�XQGHU�$UWLFOH����$�LQ�

YLRODWLRQ�RI�WKH�1<�)&5$��LG����������

'HIHQGDQWV�DUJXH�WKDW�)UDQNOLQ�ODFNV�VWDQGLQJ�WR�DVVHUW�WKRVH�³EDUH�SURFHGXUDO�

YLRODWLRQV�´��6HH�0HP��RI�/DZ��'NW�����DW���±����0HP��RI�/DZ��'NW�����DW�����%XW�D�SODLQWLII�KDV�

VWDQGLQJ�WR�DVVHUW�D�SURFHGXUDO�YLRODWLRQ�ZKHQ�VKH�DOOHJHV�D�FRQFUHWH�LQWHUHVW�DIIHFWHG�E\�WKH�

YLRODWLRQ�RI�WKDW�SURFHGXUDO�ULJKW���6HH�7UDQV8QLRQ�//&�Y��5DPLUH]������6��&W��������������������

�³>8@QGHU�$UWLFOH�,,,��DQ�LQMXU\�LQ�ODZ�LV�QRW�DQ�LQMXU\�LQ�IDFW���2QO\�WKRVH�SODLQWLIIV�ZKR�KDYH�

EHHQ�FRQFUHWHO\�KDUPHG�E\�D�GHIHQGDQW¶V�VWDWXWRU\�YLRODWLRQ�PD\�VXH�WKDW�SULYDWH�GHIHQGDQW�RYHU�

WKDW�YLRODWLRQ�LQ�IHGHUDO�FRXUW�´���6XPPHUV�Y��(DUWK�,VODQG�,QVW�������8�6������������������

�³>'@HSULYDWLRQ�RI�D�SURFHGXUDO�ULJKW�ZLWKRXW�VRPH�FRQFUHWH�LQWHUHVW�WKDW�LV�DIIHFWHG�E\�WKH�

GHSULYDWLRQ�²�D�SURFHGXUDO�ULJKW�LQ�YDFXR�²�LV�LQVXIILFLHQW�WR�FUHDWH�$UWLFOH�,,,�VWDQGLQJ�´����

+HUH��WKHUH�LV�QR�TXHVWLRQ�WKDW�)UDQNOLQ�KDV�DOOHJHG�YLRODWLRQV�RI�SURFHGXUDO�LQWHUHVWV�WLHG�WR�KLV�

�
���� )UDQNOLQ�DOVR�DOOHJHV�WKDW�'HIHQGDQWV�IDLOHG�WR�SURYLGH�KLP�³ZLWK�DQ�RSSRUWXQLW\�WR�VXEPLW�HYLGHQFH´�RI�
UHKDELOLWDWLRQ�EHIRUH�UHMHFWLQJ�KLV�MRE�DSSOLFDWLRQ�LQ�YLRODWLRQ�RI�WKH�1<6+5/���)$&��������$UWLFOH����$��DV�
LQFRUSRUDWHG�E\�1<6+5/��UHTXLUHV�DQ�HPSOR\HU�WR�FRQVLGHU�³LQIRUPDWLRQ�SURGXFHG�������LQ�UHJDUG�WR�������
UHKDELOLWDWLRQ�DQG�JRRG�FRQGXFW�´��1�<��&RUU��/DZ����������J����&RXUWV�KDYH�IRXQG�HPSOR\HUV�WR�EH�LQ�YLRODWLRQ�RI�
1<6+5/�IRU�IDLOLQJ�WR�FRQVLGHU�HYLGHQFH�SUHVHQWHG�E\�WKH�DSSOLFDQW�RI�UHKDELOLWDWLRQ�DQG�JRRG�FRQGXFW���6HH��H�J���
$FRVWD�����1�<��G�DW������7LQVOH\�Y��7D[L�	�/LPRXVLQH�&RPP¶Q�����0LVF���G���������±����6XS��&W��1�<��&QW\��
��������%XW�WKRVH�FDVHV�VD\�QRWKLQJ�WR�LQGLFDWH�WKDW�HPSOR\HUV�DUH�UHTXLUHG�WR�VROLFLW�HYLGHQFH�IURP�SURVSHFWLYH�
HPSOR\HHV���)UDQNOLQ�FLWHV�WR�QR�FDVH�²�DQG�WKH�&RXUW�LV�DZDUH�RI�QRQH�²�WKDW�ILQGV�D�SURVSHFWLYH�HPSOR\HU�OLDEOH�
IRU�IDLOLQJ�DIILUPDWLYHO\�WR�SURYLGH�DQ�RSSRUWXQLW\�WR�SURVSHFWLYH�HPSOR\HHV�WR�VXEPLW�VXFK�LQIRUPDWLRQ���%HFDXVH�
1<6+5/�GRHV�QRW�UHTXLUH�HPSOR\HUV�WR�SURYLGH�SURVSHFWLYH�HPSOR\HHV�DQ�RSSRUWXQLW\�WR�VXEPLW�HYLGHQFH�RI�
UHKDELOLWDWLRQ��WR�WKH�H[WHQW�)UDQNOLQ�LQWHQGHG�VHSDUDWHO\�WR�SOHDG�D�YLRODWLRQ�RI�1<6+5/�RQ�WKDW�EDVLV�DQG�WR�WKH�
H[WHQW�'HIHQGDQWV�PRYHG�WR�GLVPLVV�WKDW�FODLP��WKDW�SRUWLRQ�RI�WKHLU�PRWLRQ�WR�GLVPLVV�LV�JUDQWHG��
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FRQFUHWH�LQWHUHVW�RI�SDUWLFLSDWLQJ�LQ�DQ�HPSOR\PHQW�DSSOLFDWLRQ�SURFHVV�WKDW�LV�IUHH�IURP�

GLVFULPLQDWLRQ�EDVHG�RQ�FULPLQDO�KLVWRU\���$V�GLVFXVVHG�LQIUD��)UDQNOLQ�KDV�VWDWHG�D�FODLP�RI�

HPSOR\PHQW�GLVFULPLQDWLRQ�EDVHG�RQ�KLV�FULPLQDO�KLVWRU\���$W�WKLV�VWDJH�RI�WKH�SURFHHGLQJV��WKDW�

FRQFUHWH�LQWHUHVW�LV�HQRXJK�WR�FRQIHU�VWDQGLQJ�RYHU�WKH�DOOHJHG�SURFHGXUDO�YLRODWLRQV����

7KH�H[LVWHQFH�RI�D�FOHDU�FRQFUHWH�LQWHUHVW�LV�ZKDW�PDNHV�WKLV�FDVH�GLVWLQJXLVKDEOH�IURP�

WKRVH�FDVHV�ZKHUH�FRXUWV�ILQG�WKDW�WKH�SODLQWLIIV�ODFN�VWDQGLQJ�RYHU�EDUH�SURFHGXUDO�YLRODWLRQV�RI�

VWDWXWHV���)RU�H[DPSOH��LQ�7UDQV8QLRQ��WKH�6XSUHPH�&RXUW�FRQVLGHUHG�ZKHWKHU�FRQVXPHUV�ZKRVH�

FUHGLWV�UHSRUWV�ZHUH�PLVOHDGLQJ�KDG�VWDQGLQJ�WR�VXH�WKH�FUHGLW�UHSRUWLQJ�DJHQF\���7UDQV�8QLRQ��

����6��&W��DW��������7KH�&RXUW�IRXQG�WKDW�FRQVXPHUV�ZKRVH�FUHGLW�ILOHV�ZHUH�GLVVHPLQDWHG�WR�

WKLUG�SDUW\�EXVLQHVVHV�KDG�VWDQGLQJ�WR�VXH��ZKLOH�WKRVH�ZKRVH�ILOHV�ZHUH�QRW�GLVVHPLQDWHG�ODFNHG�

VWDQGLQJ���,G���7KH�&RXUW�H[SODLQHG�WKDW�³>W@KH�PHUH�SUHVHQFH�RI�DQ�LQDFFXUDF\�LQ�DQ�LQWHUQDO�

FUHGLW�ILOH��LI�LW�LV�QRW�GLVFORVHG�WR�D�WKLUG�SDUW\��FDXVHV�QR�FRQFUHWH�KDUP�´��,G��DW����������%XW�WKDW�

VLWXDWLRQ�LV�IDU�IURP�ZKDW�LV�SUHVHQW�KHUH���)UDQNOLQ�KDV�DOOHJHG�WKDW�'HIHQGDQWV¶�IDLOXUH�WR�DGKHUH�

WR�WKH�UHTXLUHG�SURFHGXUHV�KDV�IDFLOLWDWHG�'HIHQGDQWV¶�GLVFULPLQDWLRQ�DJDLQVW�KLP�EDVHG�RQ�KLV�

FULPLQDO�KLVWRU\���6HH��H�J���)$&������������5HVS���'NW�����DW������$FFRUGLQJO\��)UDQNOLQ�LV�QRW�

DOOHJLQJ�EDUH�SURFHGXUDO�YLRODWLRQV�ZKROO\�XQWHWKHUHG�WR�D�FRQFUHWH�LQMXU\��

:LWK�UHVSHFW�WR�FDXVDWLRQ��'HIHQGDQWV�DUJXH�WKDW�)UDQNOLQ�KDV�IDLOHG�WR�FRQQHFW�WKH�LQMXU\�

LQ�IDFW�ZLWK�'HIHQGDQWV¶�FRQGXFW���0HP��RI�/DZ��'NW�����DW���±��������0HP��RI�/DZ��'NW�����DW�

��±���������'HIHQGDQWV��KRZHYHU��IRFXV�RQ�RQO\�RQH�RI�WKH�FRQFUHWH�LQMXULHV�DOOHJHG�E\�)UDQNOLQ��

�
���� 'HIHQGDQWV�GR�QRW�PRYH�WR�GLVPLVV�)UDQNOLQ¶V�DOOHJDWLRQV�RI�SURFHGXUDO�YLRODWLRQV�IRU�IDLOXUH�WR�VWDWH�D�
FODLP���$FFRUGLQJO\��WKH�&RXUW�QHHG�QRW�FRQVLGHU�ZKHWKHU�)UDQNOLQ�KDV�VWDWHG�D�FODLP�DV�WR�HDFK�RI�WKH�SURFHGXUDO�
YLRODWLRQV�KH�DVVHUWV���%HFDXVH�WKH�FRQFUHWH�LQWHUHVW�DW�LVVXH�LV�)UDQNOLQ¶V�LQWHUHVW�LQ�EHLQJ�IUHH�IURP�GLVFULPLQDWLRQ��
ZKHWKHU�)UDQNOLQ�KDV�VWDQGLQJ�RYHU�KLV�SURFHGXUDO�FODLPV�ULVHV�DQG�IDOOV�ZLWK�KLV�XQGHUO\LQJ�GLVFULPLQDWLRQ�FODLP��
�
���� 6HH�DOVR�5HVS���'NW�����DW���±����FROOHFWLQJ�FDVHV�ZLWK�VLPLODU�KROGLQJV����
�
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WKDW�KH�ZDV�QRW�KLUHG�����$OWKRXJK�LW�LV�WUXH�WKDW�)UDQNOLQ�KDV�QRW�DOOHJHG�DGHTXDWHO\�WKDW�KH�ZRXOG�

KDYH�EHHQ�KLUHG�KDG�WKH�KLULQJ�SURFHVV�FRPSOLHG�IXOO\�ZLWK�$UWLFOH����$��KH�KDV�SODXVLEO\�DOOHJHG�

WKDW�ZDV�GHQLHG�WKH�RSSRUWXQLW\�WR�SDUWLFLSDWH�LQ�D�IXOO\�FRPSOLDQW�$UWLFOH����$�SURFHVV���

0RUHRYHU��WKH�&RXUW�ILQGV�WKDW�LQMXU\�LV�SODXVLEO\�FRQQHFWHG�WR�'HIHQGDQWV¶�DFWLRQV�EHFDXVH�

'HIHQGDQWV�DOOHJHGO\�HQJDJHG�LQ�WKH�GLVFULPLQDWRU\�SURFHVV�DQG�DOOHJHGO\�IDLOHG�WR�FRPSO\�IXOO\�

ZLWK�$UWLFOH����$���$FFRUGLQJO\��)UDQNOLQ�KDV�DGHTXDWHO\�DOOHJHG�WKDW�WKH�LQMXU\�LV�³IDLUO\�

WUDFHDEOH�WR�WKH�FKDOOHQJHG�DFWLRQ�RI�WKH�GHIHQGDQW>V@�´��/XMDQ������8�6��DW����±������������

,Q�VKRUW��3ODLQWLII�KDV�VWDQGLQJ�WR�SXUVXH�KLV�SURFHGXUDO�FODLPV��

&21&/86,21�

)RU�WKH�UHDVRQV�GLVFXVVHG�DERYH��'HIHQGDQWV¶�PRWLRQ�WR�GLVPLVV�LV�'(1,('��

7KH�&RXUW�ZLOO�UHIHU�WKH�SDUWLHV�WR�WKH�&RXUW�DQQH[HG�0HGLDWLRQ�3URJUDP�E\�VHSDUDWH�

RUGHU��

7KH�&OHUN�RI�&RXUW�LV�UHVSHFWIXOO\�GLUHFWHG�WR�WHUPLQDWH�WKH�RSHQ�PRWLRQV�DW�GRFNHW�HQWULHV�

���DQG�����

�� )UDQNOLQ�DOOHJHV�WKDW�KDG�WKH�SURFHGXUHV�EHHQ�IROORZHG��KH�ZRXOG�KDYH�EHHQ�KLUHG���6HH�)$&���������������
��� 7KH�&RXUW�DJUHHV�ZLWK�'HIHQGDQWV�WKDW�)UDQNOLQ�KDV�QRW�DGHTXDWHO\�DOOHJHG�D�FRQQHFWLRQ�EHWZHHQ�WKH�SURFHGXUDO
YLRODWLRQV�RQ�WKHLU�RZQ�DQG�WKH�IDFW�WKDW�KH�ZDV�QRW�KLUHG���)RU�H[DPSOH��ZLWK�UHVSHFW�WR�)UDQNOLQ¶V�FODLP�WKDW
'HIHQGDQWV�IDLOHG�WR�SURYLGH�KLP�ZLWK�D�FRS\�RI�KLV�$UWLFOH����$�ULJKWV�LQ�YLRODWLRQ�RI�WKH�)&5$��FRQQHFWLQJ�WKDW
ODSVH�WR�KLP�QRW�EHLQJ�KLUHG�ZRXOG�UHTXLUH�IDFWXDO�DOOHJDWLRQV��D��WKDW�)UDQNOLQ�ZRXOG�KDYH�UHDG�WKH�PDWHULDOV
SURYLGHG�WR�KLP���E��WKDW�KH�ZRXOG�KDYH�DFWHG�RQ�KLV�QHZO\�DFTXLUHG�NQRZOHGJH�E\�DIILUPDWLYHO\�VXEPLWWLQJ
HYLGHQFH�RI�KLV�UHKDELOLWDWLRQ�LQ�D�WLPHO\�PDQQHU��DQG��F��WKDW�'HIHQGDQWV�ZRXOG�KDYH�EHHQ�SHUVXDGHG�E\�WKDW
HYLGHQFH�DQG�ZRXOG�QRW�KDYH�UHMHFWHG�KLV�DSSOLFDWLRQ�SXUVXDQW�WR�RQH�RI�WKH�WZR�$UWLFOH����$�H[FHSWLRQV���)UDQNOLQ
KDV�QRW�DOOHJHG�IDFWV�WR�VXSSRUW�WKRVH�FRQWHQWLRQV���6HH�$PLGD[�7UDGLQJ�*URXS�Y��6�:�,�)�7���6&5/������)��G�����
������G�&LU���������UHTXLULQJ�IDFWXDO�VXSSRUW�IRU�HDFK�VWHS�LQ�WKH�FDXVDO�FKDLQ�WR�QXGJH�DQ�DOOHJHG�LQMXU\�LQ�IDFW�IURP
WKH�FRQFHLYDEOH�WR�WKH�SODXVLEOH��VXFK�WKDW�WKH�LQMXU\�LV�QRW�PHUHO\�³VSHFXODWLYH´���%DXU�Y��9HQHPDQ������)��G�����
������G�&LU���������ILQGLQJ�WKDW�³D�VHULHV�RI�K\SRWKHWLFDO�HYHQWV´�ZDV�QRW�VXIILFLHQW�WR�FRQIHU�VWDQGLQJ´��

%XW�ZKHQ�WKH�DOOHJDWLRQV�DUH�YLHZHG�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�)UDQNOLQ��KH�KDV�DOOHJHG�D�FRQFUHWH�
LQWHUHVW�LQ�SDUWLFLSDWLQJ�LQ�D�KLULQJ�SURFHVV�WKDW�LV�IUHH�IURP�GLVFULPLQDWLRQ�EDVHG�RQ�FULPLQDO�KLVWRU\���$QG�JLYHQ�WKDW�
KH�KDV�VWDWHG�D�FODLP�DV�WR�WKH�XQGHUO\LQJ�GLVFULPLQDWLRQ�FODLP��KH�KDV�SOHG�HQRXJK�DW�WKLV�VWDJH�RI�WKH�OLWLJDWLRQ�WR�
VXSSRUW�KLV�FODLP�WKDW�KH�KDV�VWDQGLQJ�WR�FRPSODLQ�DERXW�WKH�SURFHGXUDO�YLRODWLRQV�DV�ZHOO��
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