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COVID-19 State Resource Guide:

Background

Since the start of the COVID-19 pandemic, federal and
state policymakers have acted to preserve access to
services for populations that use Medicaid-covered
long-term services and supports (LTSS). These
populations include older adults and people with
chronic conditions or disabilities who are at high risk
for experiencing severe cases if they contract COVID-19
and face disruptions in access to care if they or their
caregivers must quarantine or isolate. Among other
actions, policymakers have directed emergency
funding to bolster providers and maintain Medicaid
coverage for individuals, and have granted regulatory
relief to minimize administrative, clinical or financial
barriers to accessing services.

These actions are Gidscan
described in the
report “COVID-19
State Resource Guide:
Leveraging Federal
and State Authorities
to Ensure Access to
Long-Term Services
and Supports for
High-Risk Individuals,”
published in February
2021. The resource
guide is a tool for

COVID-19 State Resource Guide:

policymakers and

other stakeholders to understand how states are
deploying federal emergency funding and Medicaid
regulatory flexibilities to improve access to LTSS for
older adults and people with disabilities of all ages.
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New Developments in 2021

Manatt Health sought to update the resource guide
based on a scan of new or modified regulatory
flexibilities and other state administrative actions
through July 2021 and based on continued monitoring
of states’ overall responses to the pandemic to ensure
access to LTSS for high-risk individuals. Manatt Health
found that as states operationalized their existing
temporary Medicaid regulatory flexibilities, they gained
greater insights on long-standing vulnerabilities in
their LTSS systems that were worsened during the
pandemic and turned their attention to making long-
term system improvements. Major trends in 2021 are
described below.

= States strategically leveraged federal funding to
improve their COVID-19 responses and invest in
longer-term system reforms. All 50 states plus the
District of Columbia submitted to the Centers for
Medicare and Medicaid Services (CMS) and began
to implement home and community-based services
(HCBS) “spending plans” to leverage new federal
funding authorized in the American Rescue Plan
Act of 2021 (American Rescue Plan).2 The American
Rescue Plan provides enhanced federal Medicaid
funding for state spending on HCBS, enabling states
to redirect freed-up state Medicaid dollars to address
their COVID-19-related HCBS needs and strengthen
and improve their HCBS systems. Based on early
lessons learned from the pandemic and deployment
of the regulatory flexibilities, states are investing in
a broad array of system improvements, including
HCBS provider rate increases, telehealth, technology,
and direct care workforce recruitment and training.®


https://www.manatt.com/Manatt/media/Documents/Articles/COVID-19-State-Resource-Guide_2021-February_c.pdf
https://www.manatt.com/insights/white-papers/2021/covid-19-state-resource-guide-leveraging-federal-a

Federal Efforts to Strengthen Medicaid Home and
Community-Based Services (HCBS) and Other
Programs for Older Adults and People With Disabilities

In 2021, the federal government signaled its intent to
heavily invest in strengthening states’ HCBS systems.
In March, Congress passed the American Rescue
Plan, providing nearly $2 billion in COVID-19 relief
funding to various federal, state, and local programs
and stakeholders. The relief package includes broad
supports that improve care for older adults and
people with disabilities—including for nursing home
infection control, supports for aging and disability
services programs, and COVID-19 testing and vaccine
distribution activities—as well as specific investments
in state HCBS systems. Under the American Rescue
Plan Act of 2021 (American Rescue Plan), states are
eligible to receive a 10-percentage point increase

to their federal Medicaid contribution for specified
Medicaid HCBS spending between April 1, 2021,

and March 31, 2022. States can then reinvest freed-
up state dollars to enhance, expand or strengthen
Medicaid HCBS through March 2024. To take advantage
of this opportunity, states are required to develop
and maintain an HCBS spending plan. CMS has
approved spending plans for all 50 states and D.C.
The provision also places a “maintenance of effort”
requirement on states beginning April 1, 2021, and
until the state reinvestment funds are fully expended
(as late as March 2024). As part of this requirement,
states generally are not allowed to reduce eligibility,
benefits or provider rates during this period, with some
exceptions. One exception accounts for the end of the
temporary COVID-19-related changes states made
during the pandemic.

While the American Rescue Plan provides states

with significant dollars to address their ongoing
COVID-19-related HCBS needs and bolster their HCBS
infrastructure, these funds expire by the end of March
2024. President Biden's proposed Build Back Better
(BBB) legislation, which has stalled in Congress,
committed significant longer-term federal funding
for state Medicaid HCBS system and workforce
investments. It is unclear whether efforts to revive
negotiations on BBB will be successful in 2022, given
the upcoming midterm elections.

Sources:

SMD# 21-003 RE: Implementation of American Rescue Plan Act of 2021
Section 9817: Additional Support for Medicaid Home and Community-
Based Services during the COVID-19 Emergency (May 2021); Accessing
Enhanced Federal Funding for HCBS Under the American Rescue Plan,
Manatt Health, SHVS, Princeton University (May 2021); Strengthening
and Investing in Home and Community Based Services for Medicaid
Beneficiaries: American Rescue Plan Act of 2021 Section 9817 Spending
Plans and Narratives.
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m States, including California and Massachusetts,
more closely examined the health disparities in
their state that were illuminated by the pandemic,
including the disproportionate impacts that COVID-19
and state vaccination efforts have had on residents
and communities of color.* Nationally, in the first year
of the pandemic, COVID-19 deaths disproportionately
impacted Hispanic or Latino, Black, and American
Indian/Alaskan Native (AlI/AN) populations, compared
to their representation in the U.S. population.® It
is estimated that COVID-19 reduced the 2020 life
expectancy of Black and Latino populations by three
to four times that of their White counterparts.® While
racial and ethnic disparities in COVID-19 outcomes
have narrowed for some populations during 2021,
they persist, particularly when adjusted for age,
underscoring long-standing health inequities
experienced by populations of color.” Similarly, as
the nation authorized and distributed three COVID-19
vaccines to the general public ages 5 and over in
2021, disparities around vaccine hesitancy and
uptake became clearer.2 Ongoing disparities highlight
the need for person- and community-centered
approaches to ensuring access to services and
improving state LTSS systems.

m States continued to administer and monitor their
existing pandemic-related regulatory flexibilities,
and a few states made select temporary flexibilities
permanent. Most states were focused on continued
implementation and monitoring of their existing
flexibilities and did not request new pandemic-
related regulatory flexibilities or modify existing
ones. In limited circumstances, a few states
made select PHE-related flexibilities permanent.

For example, Massachusetts implemented new
health care legislation (passed in January 2021)

to allow for audio-only telehealth and extend full
practice authority to nurse practitioners.® Similarly,
Pennsylvania updated its permanent telehealth policy
for physical and behavioral health in September
2021, making permanent coverage for audio-only
telehealth and removing originating-site limitations.”
Arkansas changed its scope-of-practice rules to allow
pharmacists and pharmacy technicians to administer
COVID-19 vaccines, among other things."" Manatt
Health validated these findings with a selection of
state officials in November 2021.


https://www.medicaid.gov/federal-policy-guidance/downloads/smd21003.pdf
https://www.medicaid.gov/federal-policy-guidance/downloads/smd21003.pdf
https://www.medicaid.gov/federal-policy-guidance/downloads/smd21003.pdf
https://www.shvs.org/wp-content/uploads/2021/04/SHVS-ARP-HCBS_Updated-5.21.21_.pdf
https://www.shvs.org/wp-content/uploads/2021/04/SHVS-ARP-HCBS_Updated-5.21.21_.pdf
https://www.shvs.org/wp-content/uploads/2021/04/SHVS-ARP-HCBS_Updated-5.21.21_.pdf
https://www.medicaid.gov/medicaid/home-community-based-services/guidance/strengthening-and-investing-home-and-community-based-services-for-medicaid-beneficiaries-american-rescue-plan-act-of-2021-section-9817-spending-plans-and-narratives/index.html#:~:text=CMS%20has%20received%20HCBS%20spending,their%20spending%20plans%20and%20narratives
https://www.medicaid.gov/medicaid/home-community-based-services/guidance/strengthening-and-investing-home-and-community-based-services-for-medicaid-beneficiaries-american-rescue-plan-act-of-2021-section-9817-spending-plans-and-narratives/index.html#:~:text=CMS%20has%20received%20HCBS%20spending,their%20spending%20plans%20and%20narratives
https://www.medicaid.gov/medicaid/home-community-based-services/guidance/strengthening-and-investing-home-and-community-based-services-for-medicaid-beneficiaries-american-rescue-plan-act-of-2021-section-9817-spending-plans-and-narratives/index.html#:~:text=CMS%20has%20received%20HCBS%20spending,their%20spending%20plans%20and%20narratives
https://www.medicaid.gov/medicaid/home-community-based-services/guidance/strengthening-and-investing-home-and-community-based-services-for-medicaid-beneficiaries-american-rescue-plan-act-of-2021-section-9817-spending-plans-and-narratives/index.html#:~:text=CMS%20has%20received%20HCBS%20spending,their%20spending%20plans%20and%20narratives

State Plans for 2022

The temporary regulatory flexibilities enacted during
the PHE present a unique opportunity for states to
innovate new policies and care delivery approaches
with the goals of minimizing barriers to care and
strengthening their LTSS systems. While quantitative
Medicaid data on the impact of the temporary
regulatory flexibilities on consumer access and

service utilization, on reducing health disparities, and
on the provider and direct care workforce is sparse

at this point, states are learning from their pandemic
experiences and some states have begun to make
temporary reforms permanent. In 2022, all states will
continue to leverage American Rescue Plan funds

to make strategic investments in LTSS benefits,
infrastructure and programming to ensure seamless
and safe access to critical services for high-risk
Medicaid members. States have the flexibility to adjust
their HCBS spending plans and narratives based on
new data and experiences through required quarterly
updates.” Although the American Rescue Plan’s
increased federal Medicaid contribution authority ends
in March, state reinvestment dollars resulting from the
increased federal funding can be used to support LTSS
system transformation efforts through March 2024.

Planning for HCBS Reforms Post-COVID-19

However long the PHE may last due to the
emergence of new variants and vaccine
hesitancy, states must be prepared to unwind
low-impact flexibilities and identify high-
impact flexibilities that should continue well
beyond the PHE. Manatt Health and Health
Management Associates, funded jointly

by The SCAN Foundation, have prepared
tools for federal and state policymakers

to identify candidates for permanence or
further evaluation based on their ability to
advance person- and community-centered
care, facilitate the delivery of care in the least
intensive or least restrictive setting; better
align Medicare and Medicaid programs; and
strengthen diversity, equity and inclusion
efforts. An issue brief and policymaker
playbook containing these tools is forthcoming.

" This report was published as an update to the original report released by Manatt Health in 2020.
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About Manatt Health

Manatt Health integrates legal and consulting services to better meet the complex needs of clients across the
health care system.

Combining legal excellence, firsthand experience in shaping public policy, sophisticated strategy insight and deep
analytic capabilities, we provide uniquely valuable professional services to the full range of health industry players.

Our diverse team of more than 160 attorneys and consultants from Manatt, Phelps & Phillips, LLP, and its consulting
subsidiary, Manatt Health Strategies, LLC, is passionate about helping our clients advance their business interests,
fulfill their missions and lead health care into the future. For more information, visit https:/www.manatt.com/Health
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