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NOTICE OF UNOPPOSED MOTION TO 
GRANT PRELIMINARY APPROVAL TO 

PROPOSED CLASS ACTION 
SETTLEMENT, TO APPROVE 

DISTRIBUTION OF PROPOSED 
SETTLEMENT NOTICE AND TO SET A 

HEARING DATE FOR A FORMAL 
FAIRNESS HEARING ON PROPOSED 

SETTLEMENT 
 

 
TO: Clerk, Hudson County  
 
      Return Date of motion: January 23, 2026-9:00 a.m. 

     Place: William J. Brennan Courthouse 
      583 Newark Ave. 
      Jersey City, New Jersey 07306 

 
 Please take notice that the undersigned, attorneys for Plaintiffs in the above captioned 
matter, will apply to the above-named court at the William J. Brennan Courthouse, 583 Newark 
Ave., Jersey City, New Jersey, for an Order Granting Preliminary Approval to Proposed Class 
Action Settlement, to approve distribution of the proposed settlement notice and to set a hearing 
date for a formal hearing on proposed settlement.  
 
 Counsel will rely upon the attached Plaintiff’s Memorandum of Law, certification and 
exhibits as part of this motion.  
 
 Pursuant to the Rules, the undersigned: 
  
 Do request oral argument.  
 
 This matter is not currently scheduled for a trial. 
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LIONEL MEDINA, EKATERINA 
VOROBEVA, KARISTA VAETH and 
JENNIFER SCULLION, on behalf of 
Themselves and all others Similarly Situated, 

                          Plaintiffs, 

vs. 

SIMSMETAL EAST LLC, SIMS MUNICIPAL 
RECYCLING OF NEW YORK, LLC, SIMS 
GROUP USA HOLDINGS CORPORATION, 

                          Defendants.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION HUDSON COUNTY
Docket No.: HUD-L-001589-24

CIVIL ACTION

ORDER GRANTING PRELIMINARY 
APPROVAL TO PROPOSED 
CLASS ACTION SETTLEMENT 

This matter having come before the Court on an unopposed motion by Plaintiffs under Rule 

4:32-2(e) for preliminary approval of a proposed class action settlement, approval of a proposed 

form of class settlement notice and notice plan, and setting a hearing date for the formal public 

hearing on whether to grant final approval to the proposed class settlement, and the Court having 

considered the motion papers and presentation, and for good cause shown;

IT IS ORDERED this _______ day of ______________, 2026, as follows:

1. The Court grants preliminary approval of the proposed class action Settlement as 

being within the range of potential final approval.  All capitalized terms set forth in this Order have 

the same meaning as in the parties’ Settlement Agreement dated ____________, 2025 (the 

“Agreement”), filed with Plaintiffs’ motion.

2. This matter shall preliminarily proceed as a class action, for settlement purposes 

only, with a Settlement Class defined as follows:

All owners and residents during the class period of the condominium units in eight 
buildings within the Port Liberté community with addresses of 1 Independence 
Way, 205 Shearwater Court West, 206 Shearwater Court West, 207 
Shearwater Court West, 208 Shearwater Court West, 100 Shearwater Court 
East, 101 Shearwater Court East, 102 Shearwater Court East, 15 Freedom 
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Way, and 4 Constellation Place that have windows, doors, balconies, or other 
open-air access facing Defendants’ business operations.

3. For settlement purposes only, the Court preliminarily appoints Plaintiffs 

Lionel Medina, Ekaterina Vorobeva, Karista Vaeth, and Jennifer Scullion as the named 

Class Representatives and William C. Matsikoudis, Esq. and Derek S. Fanciullo, Esq. of 

Matsikoudis & Fanciullo, LLC and G. Martin Meyers, Esq. and Justin A. Meyers, Esq. of 

Law Offices of G. Martin Meyers, P.C. as Class Counsel.

4. It is apparent from the file and presentation of counsel that the proposed 

Settlement Class meets the requirements of Rule 4:32-1(a) and (b)(3), such that class notice 

should be provided.  The Court specifically makes the following findings:

a. The members of the Settlement Class are so numerous as to make joinder 

impracticable. 

b. There are questions of law and fact common to the Settlement Class, and 

such questions predominate over any questions affecting only individual Settlement Class 

Members for purposes of the Settlement. 

c. Plaintiffs’ claims and the defenses to such claims are typical of the claims 

of the Settlement Class Members and the defenses to such claims for purposes of the Settlement.

d. Plaintiffs and their counsel can fairly and adequately protect, and have fairly 

and adequately protected, the interests of the Settlement Class Members in this action with respect 

to the Settlement.

e. The proposed class action Settlement is superior to all other available 

methods for fairly and efficiently resolving this action.

5. The Court appoints JND Legal Administration, 1201 2nd Avenue, Suite 3400,
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Seattle, Washington 98101 as the Settlement Administrator.  One-third (1/3)  of the costs incurred 

by the Settlement Administrator shall be paid, collectively, by Defendants Simsmetal East LLC 

and Sims Group Holdings USA Holdings Corporation (collectively, “Simsmetal”), one-third (1/3) 

shall be paid by Sims Municipal Recycling of New York, LLC (“SMR”,  and, together with 

Simsmetal, “Defendants”),  separate and apartment from  their payments to the Settlement Fund, 

and the remaining one-third (1/3)  shall be  paid out of the Settlement Fund. 

6. The Court approves the content of the proposed Class Long Form Notice, the Class 

Email Notice, the Class Postcard Notice, the Class Publication Notice, and the Claim Form 

submitted by Counsel and the proposed manner of notice distribution and claim process set forth 

in the Settlement Agreement.  The Court finds that the manner and content of each of these 

documents will provide the best notice practicable to the Settlement Class under the circumstances.  

One-third (1/3) of the costs incurred in connection with the preparation and dissemination of any 

notices to the Settlement Class shall be borne by each of Simsmetal and SMR, separate and apart 

from their payments to the Settlement Fund, and the remaining one-third (1/3) shall be separately 

paid out of the Settlement Fund. 

7. The Court directs Class Counsel to provide to the Settlement Administrator, within 

15 calendar days of the entry of this Order, (a) a list of any and all persons whom records made 

available to Class Counsel indicate are Settlement Class Members; and (b) their last known email 

and postal addresses.  Such information shall include, at a minimum, the list of owners and 

residents maintained by the Port Liberté Homeowners’ Association that have been obtained by 

Class Counsel.  The Court further directs that the Settlement Administrator shall thereafter arrange 

for such searches of commercial databases as it deems appropriate to supplement the list provided 

by Class Counsel with names and last known addresses of owners and residents.     
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8. The Court further directs that the Settlement Administrator shall disseminate the 

Class Email Notice and the Class Postcard Notice pursuant to paragraph 5.4 of the Settlement 

Agreement to all persons whom the parties’ records and the other records obtained by the 

Settlement Administrator indicate may be Settlement Class Members, at their last known email 

and/or mailing address. Specifically, the Settlement Administrator will send a first Email Notice 

on or before 21 calendar days after entry of this Order and will send a Second Email Notice to 

those Settlement Class Members who, as of that date, had not submitted a valid Claim 42 calendar 

days after the entry of this Order to all persons for whom the Settlement Administrator has a valid 

email address.  The Settlement Administrator will also send a postcard notice via U.S. Mail to all 

persons for whom the Settlement Administrator has a valid mail address on or before 30 calendar 

days after entry of this Order.  

9. The Court further directs that the Settlement Administrator shall cause the 

Class Publication Notice to be published in the manner set forth in paragraph 5.4(c) of the 

Settlement Agreement, specifically, by publication in the electronic version of The Star-Ledger 

(www.nj.com/starledger) starting 30 calendar days after entry of this Order, and then on a second 

occasion 45 days after entry of this Order.  

10. Within 19 calendar days of the entry of this Order, the Settlement Administrator 

shall create a Settlement Website (either www.PortLiberteSettlement.com or a substantially 

similar domain name), which will contain information describing the Settlement and will contain 

the Settlement Agreement, the Claim Form (Exhibit A to the Settlement Agreement), the Class 

Email Notice (Exhibit B to the Settlement Agreement), the Class Long Form Notice (Exhibit C to 

the Settlement Agreement), the Class Postcard Notice (Exhibit D to the Settlement Agreement), 

the Class Publication Notice (Exhibit E to the Settlement Agreement), Class Counsel’s contact 
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information, and a copy of Plaintiffs’ operative First Amended Complaint (the “FAC”).  The Class 

Long Form Notice, Class Email Notice, Class Postcard Notice, Class Publication Notice, and 

Claim Form shall also be posted by Class Counsel in a prominent location on Class Counsel’s 

website, www.mf-legal.com.

11. Any person included within the Settlement Class who wishes to be excluded, or to 

“opt out,” from membership in the Settlement Class must do so in writing by mailing a Request 

for Exclusion from the Settlement to the Settlement Administrator.  Any such Request for 

Exclusion must be post-marked no later than 20 business days before the Final Approval Hearing 

scheduled in this matter.  Any Settlement Class Member who has filed an Objection to the fairness, 

reasonableness, or adequacy of the Settlement pursuant to paragraph 12 of this Order shall be 

deemed not to have opted out of the Settlement Class pursuant to this paragraph.  In the event and 

to the extent that the parties advise the Court that a Settlement Class Member has made a 

submission to the Court and the parties which appears to assert both an Objection to the proposed 

Settlement and a Request for Exclusion from the Settlement Class, such Settlement Class Member 

shall be deemed to have objected to the Settlement.  Any Request for Exclusion that fails to satisfy 

the requirements of the Settlement Agreement, or is not properly or timely submitted, shall not be 

effective, and the person making such a Request shall be deemed to have waived all rights to opt 

out of the Settlement.

12. Any Settlement Class Member who has not timely filed a written Request for 

Exclusion from the Settlement Class pursuant to paragraph 11 of this Order may file an Objection 

to the fairness, reasonableness or adequacy of the Settlement.  Any member of the Settlement Class 

who so objects may appear at the Final Approval Hearing, in person or through counsel, to show 

cause why the Settlement should not be approved as fair, adequate and reasonable.  Any such 

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 5 of 9   Trans ID: LCV2026107185 



Objections to the proposed Class Settlement must be submitted to the Hudson County Civil Clerk, 

post-marked no later than 20 business days before the Final Approval Hearing scheduled in this 

matter, with a copy also mailed to the Settlement Administrator and to the parties’ counsel.  Any 

Objection that fails to satisfy the requirements set forth in the Settlement Agreement, or that is not 

properly and timely submitted, shall not be effective, will not be considered by this Court, and will 

be deemed waived, and those Settlement Class Members shall be bound by the final determination 

of this Court.  

13. Except for good cause shown, no person (other than the parties and their respective 

representatives and counsel) may appear or be heard at the Final Approval Hearing, or file papers, 

briefs, or other submissions regarding the Final Approval Hearing, unless by 20 business days 

before the Final Approval Hearing such person or his or her counsel files with the Clerk of this 

Court and simultaneously serves on counsel for all parties at the addresses set forth in the 

Settlement Agreement a timely, written notice of request to appear at the Final Approval Hearing.   

14. Pursuant to Rule 4:32-2(e)(1)(C), a formal, public hearing on whether to grant final, 

binding approval to the proposed class action Settlement shall be held on _____________, at the 

Superior Court of New Jersey, Law Division, Hudson County, Hudson-Brennan Courthouse, 583 

Newark Avenue, Jersey City, New Jersey 07306 in Courtroom 4D at _____.  Any person wanting 

to be heard on that date by phone or virtually shall contact Hudson County Civil Case Management 

for directions on how to appear.  During this Final Approval Hearing, the Court shall determine 

whether: 

a. This action meets each of the prerequisites for class certification set forth in Rule 

4:32-1(a) and (b)(3), and may properly be maintained as a class action under Rule 4:32-2(a); 
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b. The Settlement should receive final approval as fair, reasonable, adequate, and in 

the best interests of the Settlement Class, in light of any Objections presented by Settlement Class 

Members and the parties’ responses to any such Objections; 

c. A Final Approval Order granting final approval of the Settlement, entering final 

judgment and dismissing the FAC with prejudice, as provided in the Settlement Agreement, should 

be entered; and 

d. The applications of Plaintiffs’ counsel for the payment of attorneys’ fees and 

expenses are reasonable and should be approved.  

e. The Final Approval Hearing may be postponed, adjourned or continued, and the 

format of the hearing may likewise be altered, by further order of this Court, without further notice 

to the parties or the members of the Settlement Class.  

15. Any memoranda of law or other documents in support of final approval of the 

proposed class Settlement, copies of any Objections or Requests for Exclusion that have been 

submitted to Class Counsel or Defendants’ Counsel, and an affidavit, certification or declaration 

attesting that class notice has been distributed in a manner consistent with this Order, must be 

submitted to the Court ten business days before the Final Approval Hearing.

16. If the Settlement is finally approved, the Court shall enter a separate Final Approval 

Order finally approving the Settlement, entering judgment and dismissing the FAC.  Such order 

and judgment shall be fully binding with respect to all members of the Settlement Class.  In 

addition, Plaintiffs shall submit their application for an award of attorneys’ fees and expenses no 

later than 52 days after the entry of this Order.   

17. In the event that the proposed Settlement set forth in the Settlement Agreement is 

not granted final approval by the Court, or in the event that the Settlement Agreement becomes 
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null and void pursuant to any of its other terms or is otherwise not consummated, then the 

provisions of paragraph 8.3 of the Settlement Agreement shall be given full effect, any and all 

orders entered by the Court in connection with the proposed Settlement shall become null and 

void, and the Settlement Class defined in paragraph 2 of this Order shall be immediately de-

certified without further order of this Court.  In such event, all proceedings in this Court related to 

the proposed Settlement shall be withdrawn without prejudice to the rights of any and all parties, 

who shall be restored to their respective positions as of the date of the execution of the Settlement 

Agreement, and this action will revert to its status as of that date.  

18. Neither the Settlement Agreement, nor any of its terms or provisions, nor any of 

the related negotiations or proceedings connected with the Settlement Agreement, shall be 

construed as an admission or concession by Defendants of the truth of any of the allegations made 

by Plaintiffs, or of any liability, fault or wrongdoing of any kind.  Neither the Settlement 

Agreement nor any submission by any party in connection with Plaintiffs’ motions for preliminary 

or final approval of the Settlement or Plaintiffs’ application for an award of attorneys’ fees and 

expenses, any appeal from such motions or application, or any related motions or proceedings may 

be used in this action or in any other proceeding for any purpose other than as specified in the 

Settlement Agreement.

19. This Court enters a Preliminary Injunction barring and enjoining Plaintiffs and all 

Settlement Class Members, to the extent permissible by existing law, from bringing, filing, 

commencing, prosecuting (or further prosecuting), maintaining, intervening in, participating in, or 

receiving any benefits from any other lawsuit, arbitration proceeding, or administrative, regulatory 

or other proceeding in law or equity that asserts, arises from, concerns, or is in any 
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way related to the released Claims identified in the Settlement Agreement, until such time as this 

Court has ruled on the fairness of the Settlement terms following the Final Approval Hearing. 

SO ORDERED:

__________________________
Hon. Kalimah H. Ahmad, J.S.C.

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 9 of 9   Trans ID: LCV2026107185 





LIONEL MEDINA, EKATERINA 
VOROBEVA, KARISTA VAETH and 
JENNIFER SCULLION, on behalf of 
Themselves and all others Similarly Situated, 

Plaintiffs, 

v. 

SIMSMETAL EAST LLC, SIMS 
MUNICIPAL GROUP RECYCLING OF 
NEW YORK, LLC, SIMS GROUP USA 
HOLDINGS CORPORATION,  

Defendants. 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION – HUDSON COUNTY 
DOCKET NO.: HUD-L-001589-24 

CIVIL ACTION 

PLAINTIFFS’ BRIEF IN SUPPORT OF  
PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS SETTLEMENT 

MATSIKOUDIS & FANCIULLO, LLC 
William C. Matsikoudis, Esq. 
Derek S. Fanciullo, Esq. 
Aspen-Jade C. Tucker, Esq.  
128 Monticello Ave., STR 1 
Jersey City, NJ 07304 
(t) (201) 915-0407

LAW OFFICES OF G. MARTIN MEYERS, P.C.
Justin A. Meyers, Esq.
35 West Main Street, Suite 106
Denville, NJ 07834
(t) (973) 435-6268

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 1 of 33   Trans ID: LCV2026107185 



TABLE OF CONTENTS 

INTRODUCTION ……………………………………………………………………………….1 

PROCEDURAL HISTORY ……………………………………………………………………..3 

THE PROPOSED SETTLEMENT CLASS ……………………………………………………4 

SUMMARY OF PROPOSED SETTLEMENT ………………………………………………...5 

SUMMARY OF ARGUMENT ………………………………………………………………….9 

I. The Proposed Class Action Settlement Should Be Granted Preliminary Approval
………………………………………………………………………………………..10 

a. The Standard For Preliminary Approval of a Proposed Class Settlement …..10 

b. The Proposed Class Settlement Meets the Requirements for Preliminary, Non-
Binding Approval ………………………………………………………………13 

c. The Proposed Form of Notice to the Settlement Class Should Be Approved…14

d. The Proposed Plan of Notice Distribution Should Be Approved …………….15 

II. A Conditional Class Should Be Certified ………………………………………….17 

a. The Requirements for Certification Under Rule 4:32-1(a) Are Met …………17 

i. Rule 4:32-1(a)(1) Numerosity is Met …………………………………..18 

ii. Rule 4:32-1(a) Commonality is Met ……………………………………18 

iii. Rule 4:32-1(a)(3) Typicality is Met …………………………………….19 

iv. Rule 4:32-1(a)(4) Adequacy of Representation is Met ………………..20 

b. The Requirements for Certification Under Rule 4:32-1(b)(3) Are Met ……..23 

i. Predominance Is Met …………………………………………………...24 

ii. Superiority Is Met ………………………………………………………27 

CONCLUSION …………………………………………………………………………………28 

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 2 of 33   Trans ID: LCV2026107185 



TABLE OF AUTHORITIES 

Browning v. Yahoo!Inc., 2007 WL 4105971 (N.D. Cal. Nov. 16, 2007) …………………………16 

Cameron v. S. Jersey Pubs, Inc., 460 N.J. Super. 156 (App. Div. 2019) ……………..…………..22 

Chattin v. Cape May Greene, Inc., 216 N.J. Super. 618 (App. Div. 1987) ………….……………10 

City of Newark v. E. I. du Pont de Nemours and Company (“DuPont”), 2:15-CV-01708 et. al. …21 

City of Jersey City v. Honeywell International Inc, HUD-L-2295-05 ………………………….21 

Delgozzo v. Kenny, 266 N.J. Super. 169 (July 20, 1993)…………………………………18, 20, 23 

Dean v. EBI Medical Systems, Inc., 181 F.3d 446 (3d Cir. 1999) ………………………………….22 

Diaz v. Trust Territory of Pac. Islands, 876 F.2d 1401 (9th Cir. 1989) ……………………………13 

Drosos v. GMM Glob. Money Managers Ltd., 
No. A-3674-21, 2023 WL 7545067 (N.J. Super. Ct. App. Div. Nov. 14, 2023) …………………..21 

Freireich v. Gateway Energy Services Company, 2:21-cv-04525 ………………………………….22 

Gautreaux v. Pierce, 690 F.2d 616 (7th Cir. 1982) ………………..……………………………..12 

Garden State Indem. Co. v. Miller & Pincus, 
340 N.J. Super. 148 (App. Div. 2001) ……………………..……………………………………..21 

Gross v. Johnson & Johnson-Merk Consumer Pharmaceuticals Co., 
303 N.J. Super. 336……………………………………………………………………………….20 

Gunter v. Ridgewood Energy Corp., 32 F. Supp. 2d (D.N.J. 1998) and 164 F.R.D. 391 (1996), aff’d 
223 F. 3d 190 (3d Cir. 2000) ……………………………………………………………………….22 

Gurriere v. Bloomfield Condo. Assocs., LLC, 
2015 WL 10172760 (N.J. Super. Ch., Aug. 28, 2015)  ...……………………………………….18, 25 

Iliadis v. Walmart Stores, Inc., 191 N.J. 88 (N.J. 2007)……………………..…………….23, 24, 26 

In re Diet Drugs Prods. Liab. Litig., 553 F. Supp. 2d 442, Case 2:21-cv-04525 ……………………22 

In re Initial Pub. Offering Sec. Litig., 226 F.R.D. 186 (S.D.N.Y. 2005) …………..…………….11 

In re Inter-Op Hip Prosthesis Liab. Litig., 204 F.R.D. 330 (N.D. Ohio 2001) ………….………..11 

In re Nasdaq Mkt. Makers Antitrust Litig., 176 F.R.D. 99 (S.D.N.Y. 1997) …………………….12 

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 3 of 33   Trans ID: LCV2026107185 



 
In re Prudential Ins. Co., 148 F.3d 283 (3d Cir. 1998) ……………………………………………17 
 
In re Prudential Secs. Inc. Ltd. P’ships, 163 F.R.D. 200 (S.D.N.Y. 1995) …………………...12, 13 
 
Jersey City Incinerator Authority v. Honeywell International Inc.,  
D.N.J., Civ. No. 05-5993 (DMC)…….……………………....………………………………..21 
 
Jersey City Municipal Utilities Authority v. Honeywell International Inc.,  
D.N.J., Civ. No. 05-5955 (DMC) ….………………………………………………………….21 
 
Jersey City United Against the New Ward Map v. Jersey City Ward Comm'n,  
No. 089292, 2025 WL 1699753 (N.J. June 18, 2025) ……………………………………………21 
 
Jones v. Commerce Bancorp, Inc., 2007 WL 2085357 (D.N.J. 2007) ………………………11, 15 
 
Kahanovitz v. Electro-Biology, Inc.,  
2011 N.J. Super. Unpub. LEXIS 190 (App. Div. 2011) ….…………………………………………22 
 
Kelly v. Phiten USA Inc., 277 F.R.D. 564 (S.D. Iowa 2011) ………………….…………………16 
 
Laufer v. U.S. Life Ins. Co. in City of N.Y.,  
385 N.J. Super. 172 (App. Div. 2006)..………………………………………………...…19, 20, 23 
 
Lee v. Carter-Reed, 203 N.J. 496 (2010) ……………………….………………………………..23 
 
Lusky v. Capasso Bros., 118 N.J. Super. 369 (App. Div. 1972) …………………………………24 
 
Matter of Cadillac V8-6-4 Class Action,  
93 N.J. 412 (1983)……..………………………………………………………………….11, 19, 23 
 
Morgan v. Pub. Storage, 301 F. Supp. 3d 1237 (S.D. Fla. 2016) ……………….……………….16 
 
Muise v. GPU, Inc., 371 N.J. Super. 13 (App. Div. 2004) ……………….………………………24 
 
New Jersey Department of Environmental Protection v. PPG Industries, v. City of Jersey City, et. 
al, HUD-C-77-05 ………………………………………………………………………………...21 
 
Phillips Petroleum Co. v. Shutts, 472 U.S. 797 (1985) …………………………………………..15 
 
Powerhouse Arts Dist. Neighborhood Ass'n v. City Council of City of Jersey City,  
413 N.J. Super. 322 (App. Div. 2010) ………………………………………...………………….21 
 
Rosenburg v. IBM Corp., 2007 WL 128232 (N.D. Cal. Jan. 11, 2007) ………….………………15 
 
Sabol v. Hydroxatone LLC, 2013 WL 12161799 (D.N.J. Mar. 28, 2013) ………………………...16 

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 4 of 33   Trans ID: LCV2026107185 



Sans v. Ramsey Golf & Country Club, Inc., 29 N.J. 438, 448 (1959) …………………………….18 

Schmoll v. J.S. Hovnanian & Sons, LLC, 394 N.J. Super 415 (N.J. App. Div. 2007)……10, 11, 17 

Tennessee Riverkeeper, Inc. v. 3M Company, et. al. Case No. 5:16-cv-01029-AKK …………….21 

Varacallo v. Massachusetts Mutual Life Ins. Co., 
332 N.J. Super. 31 (App. Div. 2002)………………………………………………….…………...24 

West v. Circle K Stores Inc., 2006 WL 1652598 (E.D. Cal. 2006) …………….…………….12, 13 

N.J.A.C. 7:29-1.1 et. seq. ..………………………………………………………………………...7 

Jersey City Ordinance § 222-5.2 ………………………………………………………………….7 

New Jersey Court Rule 4:32-1 …………………………………9, 10, 15, 17, 18, 19, 20, 22, 23, 26 

Joseph A. Osefchen and Philip Stephen Fuoco, “Leveling the Playing Field in the Garden State: A 
Guide to New Jersey Class Action Case Law,” 37 Rutgers L.J. 399 (2006) ……………………..18 

Manual for Complex Litig., Third, § 30.41 (1995) …………………….…………………………11 

Pressler & Verniero, Current N.J. Court Rules, Comment 3.3 to Rule 4:32-1 (Gann 2025) 
……………………………………………………………………………………........................15 

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 5 of 33   Trans ID: LCV2026107185 



Introduction 
 

 This motion seeks preliminary approval of a class action lawsuit settlement on behalf of a 

proposed class of current and former condominium residents and/or owners of the Port Liberté 

community (“Port Liberté”) in Jersey City whose condominium units face Defendants’ recycling 

facilities (the “Defendants’ Facilities”). The lawsuit alleges that Defendants’ Facilities create a 

variety of harms that constitute tortious conduct, including the tort of private nuisance, such as 

noxious odors, excessive noise, excessively bright overnight lights, air pollution, smoke from fires, 

and explosion shockwaves, that unreasonably interfere with the proposed class members’ quality 

of life, public health, peace and property values in violation of New Jersey common law. 

Defendants deny Plaintiffs’ claims in their entirety, deny any wrongdoing or liability whatsoever 

to Plaintiffs or the proposed class, and assert that they fully complied with relevant Federal, State 

and local law in their operation of their respective Facilities. 

However, after an investigation that included noise and air sampling, and the exchange of 

a large volume of information and thousands of pages of documents through both formal and 

informal discovery, the parties jointly concluded that exploration of a potential class-wide 

settlement was desirable in order to avoid the time, expense, and inherent uncertainties of 

protracted litigation.  After more than nine months of arms-length settlement negotiations, the 

parties ultimately reached the proposed class settlement embodied in the settlement agreement (the 

“Settlement Agreement”), attached as Exhibit A to the accompanying Certification of William 

Matsikoudis (“Matsikoudis Cert.”), subject to Court approval.   

The Court should grant this unopposed motion for preliminary approval of the Settlement 

Agreement because, as explained infra, the Settlement Agreement provides significant financial 

compensation for the proposed class members and requires the Defendants to provide injunctive 
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relief that will do much to address the stated concerns of the class members, all while not impairing 

the Defendants’ ability to provide their important recycling services and to conduct their respective 

business operations.   

Defendant Simsmetal East LLC and Sims Group USA Holdings Corporation (together, 

“Simsmetal”) operate a metal recycling facility in an industrial area known as Claremont Terminal 

directly across a navigable channel, known as Claremont Terminal Channel, from Port Liberté. 

Simsmetal purchases and processes ferrous and non-ferrous scrap metal, and other metal debris, 

including, but not limited to, automobiles, for sale and reuse. The Simsmetal facility utilizes a 

variety of equipment, such as torch cutters, mobile car crushers and a metal shredder (the “Metal 

Shredder”). Simsmetal sells the processed metal materials and, to do this, Simsmetal engages in 

barge loading, overseas container ship loading, rail car loading, and truck loading.  

Defendant Sims Municipal Recycling of New York, LLC (“SMR”) operates in two areas 

of Claremont Terminal. SMR handles municipal recycling of aluminum cans, plastic and glass for 

Jersey City and New York City. SMR’s “Materials Recovery Facility” sits next to Simsmetal and 

is immediately across Claremont Terminal Channel from and faces Port Liberté. SMR also 

operates a separate glass recycling facility slightly south of and inland from Port Liberté at 

Claremont Terminal.  

Simsmetal and SMR do not oppose this motion that seeks: (1) preliminary, non-binding 

approval of the proposed class action settlement memorialized in the accompanying Settlement 

Agreement; (2) certifying a conditional settlement class for the purpose of consummating the 

proposed class settlement; (3) approving the proposed form of email, postcard, publication, and 

long form notice of the proposed class settlement (Exhibits B, C, D, and E and to the Settlement 

Agreement) and the proposed manner of notice distribution; (4) approving the proposed claim 

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 7 of 33   Trans ID: LCV2026107185 



3 

form (Exhibit A to the Settlement Agreement); and (5) scheduling a formal settlement 

approval (or “fairness”) hearing approximately 119 days after preliminary approval (on or 

after May 22, 2026) on whether to grant final, binding approval of the proposed class settlement. 

Procedural History 

Plaintiffs’ original Complaint was filed on April 26, 2024.  SMR was not named as a party 

defendant in the original Complaint, in that the Complaint stated an incorrect name (Sims 

Municipal Recycling NJ, LLC, instead of Sims Municipal Recycling of New York, LLC.)  On 

August 28, 2024, Plaintiffs filed a Motion to Amend the Complaint to name SMR as an additional 

Defendant and to modify the definition of the putative class discussed infra. The Court granted 

that motion on October 11, 2024. Accordingly, Plaintiffs filed their First Amended Complaint on 

October 22, 2024.  

The parties engaged in motion practice with regard to discovery.  Defendants filed a motion 

to transfer the case to the Complex Business Litigation Program, which the Plaintiffs opposed.  

The Court denied the Defendants’ motion, but changed the case Track from Track II to Track IV 

and assigned The Honorable Kalimah Ahmad, J.S.C. to manage the case.  Plaintiffs successfully 

filed a motion to compel discovery against Simsmetal and defeated Simsmetal’s motion for a 

protective order.   

Plaintiffs and SMR began to discuss settlement in late 2024.  These settlement negotiations 

between Plaintiffs and SMR dealt with both monetary relief for putative class members and 

injunctive relief, pursuant to which SMR would take actions to address the nuisance that Plaintiffs 

allege SMR’s actions create.  The settlement discussions took place over months and included an 

on-site conference at Port Libertè between counsel for Plaintiffs, counsel for SMR, one of 

Plaintiffs’ experts and officials from SMR, at which the operations of SMR were discussed, and 
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specifically as they relate to Plaintiffs’ allegations.  In light of the settlement discussions between 

Plaintiffs and SMR, SMR filed two motions to extend the time to file an Answer or responsive 

pleading, to which the Plaintiffs consented, and which were granted.  The Court then entered a 

consent order suspending SMR’s obligation to file an Answer while the parties pursued settlement 

discussions.   

Plaintiffs and Simsmetal exchanged and responded to voluminous interrogatories and 

document demands.  The Plaintiffs produced more than 10,000 pages of documents obtained via 

pre-litigation investigation and public records requests of federal, state and local governments.  

Additionally, the Plaintiffs procured experts to determine the impact of Simsmetal operations on 

noise, specifically with regard to noise levels at the residences of class members, and air quality.  

In that regard, Plaintiffs’ experts positioned monitoring devices at various locations to measure the 

noise levels and particulate matter concentration in the air. The noise and air monitoring produced 

substantial data that was later produced in discovery.   

In early 2025, Plaintiffs and Simsmetal began to discuss settlement that progressed to 

serious in-person negotiation sessions in March, April and September 2025.  At these meetings, 

Plaintiffs’ counsel conferred with Simsmetal counsel and two representatives of Simsmetal, 

including its COO.   

 Finally, on December 1, 2025, the parties were able to reach an amicable resolution of the 

lawsuit on a class wide basis as to all parties.   

The Proposed Settlement Class 

The proposed settlement calls for certification of a Settlement Class defined as: 

all owners and residents during the class period of the condominium units in eight 
buildings within the Port Liberté community with addresses of 1 Independence 
Way, 205 Shearwater Court West, 206 Shearwater Court West, 207 
Shearwater Court West, 208 Shearwater Court West, 100 Shearwater Court 

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 9 of 33   Trans ID: LCV2026107185 



 5 

East, 101 Shearwater Court East, 102 Shearwater Court East, 15 Freedom 
Way, and 4 Constellation Place that have windows, doors, balconies, or other 
open-air access facing Defendants’ business operations. 

 
  

People are eligible to be class members if they either owned and/or resided at one of the 

eligible units (pursuant to a valid deed or lease) between April 26, 2018 through the date of 

Preliminary Approval (the “Class Period”). The Class Period tracks the relevant statute of 

limitations for the claims brought by the Plaintiffs.   

 Based upon discovery and investigation there are approximately 1,250 individuals in the 

proposed settlement class.   

Summary of Proposed Settlement 

 Under the proposed class settlement Defendants will both make monetary payments and 

each will undertake distinct individual operational practices in the form of the proposed 

injunctive relief to address the Plaintiffs’ concerns.   

Subject to Court approval,  Defendants will pay a combined total of $1,475,000 into a 

Settlement Fund to fund the following: (a) valid claims timely submitted by settlement class 

members; (b) class counsel fees not to exceed  33.33% of the Settlement Fund (i.e., $491,617.50), 

plus reimbursement of costs and expenses of $52,884.92 (both subject to Court approval); and (c) 

Plaintiff’s share of the class notice and other administrative costs of the settlement, estimated to 

be $27,000.  Additionally, SMR and Simsmetal will each pay one-third (1/3) of the class notice 

and other administrative costs of the settlement.  

Under the proposed class settlement, class members shall be eligible to submit a claim for 

payment based upon their status as an owner and/or resident, under a deed or as an occupying 

lessee pursuant to a valid lease between April 26, 2018 and the date of preliminary approval, of 
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one of the condominium units that are part of the class definition, i.e., a condominium in Port 

Liberté with windows, doors, balconies and/or other open-air access directly facing the Sims 

Facilities at one of the following buildings 1 Independence Way, 205 Shearwater Court West, 206 

Shearwater Court West, 207 Shearwater Court West, 208 Shearwater Court West, 100 Shearwater 

Court East, 101 Shearwater Court East, 102 Shearwater Court East, (“Primary Class Buildings”), 

or that indirectly face the Sims Facilities but directly face a newly constructed apartment building 

known as “The Oliver” located at  190 Chapel Avenue, Jersey City that now sits between their 

units, located at 15 Freedom Way and 4 Constellation Place, and Defendants’ Facilities and directly 

faces Defendants’ Facilities  (“Secondary Class Buildings”).  Class counsel has identified 219 total 

units with eligible class members, of which 147 are Primary Class Building Units and 72 in 

Secondary Class Building Units.  

The payment entitlement will be done by unit with each unit being attributed shares.  Shares 

are awarded based upon a point system as follows: Class Members can earn (one) 1 point for each 

of the following: owning an eligible unit; residing in an eligible unit; owning a eligible unit for at 

least three (3) years during the Class Period; and residing in an eligible unit for at least three (3) 

years during the Class Period. Eligible units in Primary Class Buildings receive one (1) share per 

point (up to four (4) total shares). Eligible units in a Secondary Class Buildings receive one quarter 

(¼) of a share per point (up to one (1) total share). If more than one person submits a valid claim 

for the same unit, the shares for that unit will be divided proportionally. Based upon the eligible 

condominium units identified by class counsel, there are a total of 660 shares eligible to participate 

in the proposed class settlement.  

 
Examples: 
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• If a Class Member owned and lived in a unit for three (3) or more years, he or she would 
receive: 

o Four (4) shares for an eligible unit in a Primary Class Building. 
o One (1) share for an eligible unit in a Secondary Class Building. 
 

• If a Class Member lived in a unit for three (3) or more years but didn’t own it, he or she 
would receive: 

• Two (2) shares for a unit in a Primary Class Building. 
•  Half (½) a share for a unit in a Secondary Class Building. 

 Injunctive Relief Relating to SimsMetal 

Simsmetal will provide injunctive relief to assuage concerns of the Plaintiffs that includes 

the following actions: (1) creation of a hotline telephone number to receive calls from Port Liberté 

residents regarding concerns about impact from operations, such as noise, where Simsmetal must  

take commercially reasonable actions to investigate and resolve each complaint made  in good 

faith, to, as well as complaints of  odor, which Simsmetal must direct to SMR when the temperature 

is above 40 degrees and which SMR must handle as discussed below; (2)  implementation and 

maintenance of a mandatory training program for all employees whose job functions may 

contribute to the generation of excessive or loud impulse noises at the Simsmetal Facility; (3) an 

agreement that all vessel/stevedoring activities relating to the Simsmetal Facility only shall be 

conducted from 7:00a.m. until 10:00pm Monday through Friday, and 8:00a.m. until 10:00p.m. 

Saturday(s) and Sunday(s); (4) within one year of the Settlement Agreement’s Effective Date, 

effectuation of all necessary steps to ensure that activities at the Simsmetal Facility do not cause 

noise levels in excess of fifty decibels (50db), pursuant to N.J.A.C. 7:29-1.1 et. seq., and Jersey 

City Ordinance § 222-5.2, to reach the Port Liberté property line between the hours of 10:00 p.m. 

and 7:00 a.m., which will include the construction of a barrier between the Metal Shredder and/or 

its associated equipment and Port Liberté (the “Shredder Barrier”); (5) shall make commercially 

reasonable efforts to ensure that activities at the Simsmetal Facility do not cause unreasonable 
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levels of fugitive	 dust emissions to leave the Simsmetal Facility, including by creating and 

implementing a dust emissions plan and training program; (6) undertaking a three month air 

monitoring program at two locations on the northern side of the Simsmetal Facility, plus one 

location to be determined for purposes of background sampling, to measure particulate matter 

(PM10); (6) implementation of fire detection and fire-explosion suppression systems; and (8) upon 

completion of the Shredder Barrier, Simsmetal shall reasonably reorient lights from the Metal 

Shredder and in its vicinity that face Port Liberté to minimize the impact of those lights.  

Injunctive Relief relating to the SMR Facilities  

SMR will provide injunctive relief to assuage concerns of the Plaintiffs that includes the 

following actions: SMR will maintain a system whereby back-up alarms on SMR mobile 

equipment are shut down between 6:00 p.m. and 6:00 a.m., during which time SMR will switch to 

the use of strobes; SMR will instruct, and use its best efforts to require tug boat operators delivering 

or picking up a barges going to, or from the SMR Facilities, to continue to use walkie talkies 

instead of communicating via loudspeakers, to the extent that those tug boat operators are under 

SMR’s control; SMR already has taken steps to minimize the amount of light on exterior lighting 

fixtures that Plaintiffs thought  point to Port Liberté from its glass plant and has investigated the 

exterior lighting near its municipal recycling facility and determined that the applicable lights are 

not pointing toward Port Liberté and that no adjustments there are needed; SMR will investigate 

calls to the hotline from class members which are directed by Simsmetal to SMR between the 

hours of 9:00 a.m. and 5:00 p.m. on weekdays when the temperature is at least 40 degrees 

concerning odor issues, and, upon confirmation that either of the SMR  Facilities is the source of 

the odor, promptly make commercially reasonable efforts in a good faith manner within a 

reasonable time to mitigate the odor with a misting or similar system. 
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Summary of Argument 

The proposed class settlement was negotiated at arms-length between zealous and 

experienced counsel and the result is a compromise that is both fair and reasonable and represents 

an excellent result for the class.  The settlement negotiations, formal discovery, informal exchange 

of information between the parties, and extensive investigation performed by Plaintiffs’ counsel 

and experts have provided the parties with a sound basis for evaluating the strengths and 

weaknesses of Plaintiffs’ claims and Defendants’ defenses under New Jersey law. Consequently, 

the parties have realized that they can avoid the risk and massive expense of continued litigation, 

while entering into a reasonable settlement that respects both the claims and concerns of the 

Plaintiffs and class members, as well as the legitimate business concerns of the Defendants and 

the social and economic benefits of Defendants’ business operations, including the important 

public benefits  served by SMR in its handling of recycling for Jersey City. Therefore, the parties 

have wisely and conscientiously decided to avoid litigation risk and expense by entering into a 

class-wide settlement now, which achieves Plaintiffs’ main goal of this lawsuit: to reimburse 

qualified class members and make appropriate changes to Defendants’ operation of their respective 

facilities that Plaintiffs allege impact class members’ quality of life and diminish the value of their 

property and that assuages the concerns of the Plaintiffs, while simultaneously respecting the 

valuable contribution of the Defendants’ business operations.  

Pursuant to New Jersey Court Rule 4:32-1(e), Plaintiffs hereby move for an Order: 

1) Granting preliminary, non-binding approval of the proposed class 

action settlement memorialized in the accompanying Settlement 
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Agreement attached to the Certification of William Matsikoudis 

as Exhibit A: 

2) Certifying a conditional settlement class for settlement

purposes only for the purpose of consummating the proposed

class settlement;

3) Approving the proposed form of email, postcard, publication, and

long form notice of the proposed class settlement (Exhibits B, C,

D,  and E to the Settlement Agreement) and the proposed manner

of notice distribution;

4) Approving the proposed claim form (Exhibit A to the Settlement Agreement); 

and

5) Scheduling a formal settlement approval (or “fairness”) hearing approximately 

119 days after preliminary approval (on or after

May 22, 2026) on whether to grant final, binding approval of the

proposed class settlement.

For the following reasons, the proposed settlement class should be preliminarily certified 

for settlement purposes only; the proposed class settlement should be given preliminary approval; 

the proposed email, postcard, publication, and long form notice of settlement, as well as the 

proposed claim form, should be approved and distributed to the settlement class; and a public 

fairness hearing on whether to grant final, binding approval of the proposed class settlement should 

be scheduled. 

I. THE PROPOSED CLASS ACTION SETTLEMENT SHOULD BE GRANTED
PRELIMINARY APPROVAL.

A. The Standard for Preliminary Approval of a Proposed Class Settlement.
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“There is a strong public policy favoring the settlement of litigation.”  Chattin v. Cape May 

Greene, Inc., 216 N.J. Super. 618, 626, (App. Div. 1987). New Jersey state courts have long 

encouraged settlement of lawsuits, including the settlement of class actions. See Schmoll v. J.S. 

Hovnanian & Sons, LLC, 2006 WL 1520751 at *2 (N.J. Super. Ch. 2006), aff’d 394 N.J. Super. 

415 (App. Div. 2007) (Matsikoudis. Cert. Ex.  B), (“As in all cases, our courts have long subscribed 

to policy that encouraged the settlement of lawsuits between the parties, inclusive of class action 

proceedings.”). To qualify as a class action, a lawsuit must meet the requirements of R. 4:32–1, 

“which is modeled after Rule 23(a) and (b) of the Federal Rules of Civil Procedure.” Matter of 

Cadillac V8-6-4 Class Action, 93 N.J. 412, 424–25, 461 A.2d 736, 742 (1983).  Thus, in evaluating 

and approving proposed class action settlements, New Jersey state courts have adopted federal 

procedures and have relied upon federal case law. See Schmoll v. J.S. Hovnanian & Sons, LLC, 

supra, at *3 (“The standards for approval of class actions that have been developed in the federal 

courts have been followed by our state courts.”). Approval of a proposed class action settlement 

takes place in two stages. See Jones v. Commerce Bancorp, Inc., 2007 WL 2085357 at *2 

(Matsikoudis Cert. Ex. C) at *2 (D.N.J. 2007) (“Review of a proposed class action settlement is a 

two-step process: preliminary approval and a subsequent fairness hearing”); see also MANUAL FOR 

COMPLEX LITIG., THIRD, § 30.41, at 236-37 (1995): 

Approval of class action settlements involves a two-step process. First, 
counsel submit the proposed terms of settlement and the court makes a 
preliminary fairness evaluation. … If the preliminary evaluation of the 
proposed settlement does not disclose grounds to doubt its fairness or 
other obvious deficiencies, such as unduly preferential treatment to class 
representatives or of segments of the class, or excessive compensation for 
attorneys, and appears to fall within the range of possible approval, the 
court should direct that notice … be given to the class members of a 
formal fairness hearing, at which arguments and evidence may be 
presented in support of and in opposition to the settlement. 

At the preliminary approval stage, the court is not asked to make a binding determination 
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as to whether the proposed class action settlement will ultimately be approved. See Jones, 2007 

WL 2085357 at *2 (“Preliminary approval is not binding, and it is granted unless a proposed 

settlement is obviously deficient.”); In re Initial Pub. Offering Sec. Litig., 226 F.R.D. 186, 191 

(S.D.N.Y. 2005); In re Inter-Op Hip Prosthesis Liab. Litig., 204 F.R.D. 330, 350 (N.D. Ohio 2001) 

(at preliminary approval, “the Court … is not obligated to, nor could it reasonably, undertake a 

full and complete fairness review.”). Rather, during the preliminary approval process, the Court 

makes a cursory review of the proposed settlement to determine if there any “glaring deficiencies” 

in the proposal. See West v. Circle K Stores Inc., 2006 WL 1652598 at *9 (E.D. Cal. 2006) 

(Matsikoudis Cert., Ex. D) (on application for preliminary approval of a proposed class settlement, 

“the court will simply conduct a cursory review of the terms of the parties’ settlement for the 

purpose of resolving any glaring deficiencies before ordering the parties to send the proposal to 

class members”). 

Thus, at the preliminary approval stage, the Court is not asked to determine whether the 

proposal will ultimately be approved, but rather whether it might possibly be approved in the 

future, after additional briefing, at a final hearing open to the public. In re Nasdaq Mkt. Makers 

Antitrust Litig., 176 F.R.D. 99, 102 (S.D.N.Y. 1997) (citing Manual for Complex Litig., 3d, § 

30.41 (West 1995) (“Where the proposed settlement appears to be the product of serious, informed, 

non-collusive negotiations, has no obvious deficiencies, does not improperly grant preferential 

treatment to class representatives or segments of the class and falls within the range of possible 

approval, preliminary approval is granted.”); see also Gautreaux v. Pierce, 690 F.2d 616, 621 n. 3 

(7th Cir. 1982) (noting that on a preliminary approval application the Court is merely asked to 

“determine whether the proposed settlement is within the range of possible approval.”); In re 

Prudential Secs. Inc. Ltd. P’ships, 163 F.R.D. 200, 209 (S.D.N.Y. 1995) (describing the Court’s 
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function on an application for preliminary approval as a limited search for “obvious deficiencies” 

and “unduly preferential treatment of class representatives or of segments of the class”). 

Accordingly, the first stage of the class settlement approval process – the preliminary 

approval stage – is not binding. Rather, it merely: (1) triggers the mechanism for notice to be 

provided to potential class members; (2) sets in motion a process that will culminate in a full and 

final public fairness hearing (at which time the question of fairness is reviewed de novo); and (3) 

establishes a procedure for class members to “opt out” or register objections to the proposed 

settlement with the Court. Id.  After notice of the proposed class settlement is given to class 

members, the second stage of the class settlement approval process takes place: the formal fairness 

hearing. At the formal fairness hearing, the Court, inter alia, entertains any objections by class 

members to the treatment of the litigation as a class action and/or the terms of the settlement. See 

Diaz v. Trust Territory of Pac. Islands, 876 F.2d 1401, 1408 (9th Cir. 1989). Following that formal 

fairness hearing, the Court makes a de novo determination as to whether the parties should be 

allowed to settle the class action pursuant to the agreed upon terms. West, supra, 2006 WL 

1652598 at *9. 

B. The Proposed Class Settlement Meets the Requirements for Preliminary, Non- 
Binding Approval. 

At the current time, the Plaintiffs are moving only for a non-binding preliminary approval 

of the proposed class action settlement, which is memorialized in the accompanying Settlement 

Agreement. See Matsikoudis Cert. Ex. A.  Specifically, the Plaintiffs  are seeking court permission 

to distribute the proposed class settlement notice and claim form – by electronic mail to all class 

members for whom the parties have obtained a valid email address in their records, by first class 

mail to class members for whom the parties have obtained a valid mailing address, and by 

publication in a local on-line newspaper, and by posting on the internet – informing the class of 
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the terms of the proposed settlement, and notifying them of their rights (1) to “opt out” of the 

proposed class, (2) to object to the proposed settlement, and/or (3) to appear and be heard at a 

formal fairness hearing. The Plaintiffs are also asking the court to conditionally certify the class 

and to schedule a formal fairness hearing on the proposed settlement on May 22, 2026, or later, 

which class members may attend and at which the Plaintiffs will present more full and detailed 

arguments as to why they believe the proposed settlement should be granted final 

approval. It is submitted that the proposed class action settlement meets the standard for 

preliminary approval as set forth in the above-cited authorities. 

Previously, class members have objected to certain of the Defendants’ activities at their 

respective facilities in varying manners and assert they have suffered from the effects of the 

operations of those Facilities for more than a decade. (See Matsikoudis Cert. Ex. E).  The 

Settlement Agreement will do much to eliminate the alleged negative impacts of the subject 

Facilities and create a mechanism by which class members’ concerns regarding the impacts of the 

operations of those Facilities will be assuaged.  Moreover, class members stand to receive 

significant financial remuneration as part of the Settlement.   

C. The Proposed Form of Notice to the Settlement Class Should Be Approved 

Attached as Exhibit B to the Settlement Agreement is a proposed notice of class settlement 

that will be sent by email to all class members for whom the parties possess a valid email address. 

Attached as Exhibit D to the Settlement Agreement is a proposed notice of class settlement that 

will be sent by postcard notice via first-class mail to all class members for whom the parties have 

obtained valid mailing addresses as well as to all current residents in eligible condominium units. 

Attached as Exhibit E to the Agreement is a proposed publication notice that will be posted in the 

on-line newspaper The Star Ledger. Attached as Exhibit C to the Agreement is a proposed long 
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form notice that will be posted on the settlement website (once established) and on Plaintiffs’ 

counsel’s website for class members to access a full description of the proposed settlement. It is 

submitted that all forms of notice give class members a fair opportunity to consider the proposed 

settlement, to “opt out” of the settlement, and/or to raise objections thereto. This notice program 

includes: (a) appropriate information regarding the litigation, the class, the class representative, 

class counsel, and the essential terms of the settlement agreement; (b) appropriate information 

about class counsel’s forthcoming application for attorney’s fees and expenses; (c) appropriate 

information about how to participate in, or opt out of, the settlement; (d) appropriate information 

about this Court’s final approval procedure; and (e) appropriate information about how to object 

to the proposed settlement. See Jones, supra, 2007 WL 2085357 at *5; Rosenburg v. IBM Corp., 

2007 WL 128232 at *5 (N.D. Cal. Jan. 11, 2007). (Matsikoudis Cert. Ex. F).  

D. The Proposed Plan of Notice Distribution Should Be Approved 

 R. 4:32-1(b)(3) provides that “the court shall direct to the members of the class the best 

notice practicable under the circumstances, consistent with the due process of law.” "[A] fully 

descriptive notice ... sent first-class mail to each class member, with an explanation of the right 

to `opt out,' satisfies due process". Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 812 (1985).  

The New Jersey Court Rule governing class action notice “does not, however, contain a 

requirement for giving individual notice to all members reasonably identifiable, substituting 

instead the requirement that the members of the class be noticed by the best notice practicable 

under the circumstances ‘consistent with due process of law.’” PRESSLER & VERNIERO, 

CURRENT N.J. COURT RULES, Comment 3.3 to Rule 4:32-1 (Gann 2025). 

 Here, the parties have agreed that the proposed form of settlement notice, once 

approved by the Court, will be sent to class members by: (i) electronic mail to all class members 
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for whom Defendants possess a valid email address in form substantially similar to that 

attached as Exhibit B to the Settlement Agreement; (ii) postcard notice sent via first-class mail 

to all class members in a form substantially similar to that attached as Exhibit D to the 

Settlement Agreement; and (iii) publication in a form substantially similar to that as attached 

as Exhibit E to the Settlement Agreement in the Star Ledger on-line newspaper. Class Counsel 

diligently worked to identify all of the eligible condominium units and to obtain electronic 

mail addresses of class members via a subpoena issued to and in collaboration with the relevant 

Port Liberté Homeowners Association (Matsikoudis Cert. ¶ 3); likewise, physical addresses of 

class members will be obtained by the Settlement Administrator, which is a nationally-

recognized settlement administration firm that utilizes state of the art notice practices, utilizing 

tools that are expected to identify a very high percentage of owners and legal residents for the 

entire class period,  with their current email or U.S. Mail addresses.  Additionally, the class 

notice and Settlement Agreement, along with other relevant documents such as Plaintiffs’ 

Amended Complaint, will be posted on a settlement website established by the Settlement 

Administrator as well as the website of proposed class co-counsel Matsikoudis & Fanciullo, 

LLC. 

It is submitted that this notice campaign satisfies due process and is more than adequate 

under the case law. See, e.g., Sabol v. Hydroxatone LLC, 2013 WL 12161799 (D.N.J. Mar. 

28, 2013) (Matsikoudis Cert. Ex. G)(approving notice distribution plan where an “Email Notice 

shall be sent electronically to the last known email address of all Settlement Class Members 

that Defendants has email addresses for” and a postcard notice sent by first class mail to class 

members for whom defendant lacked an email address); Morgan v. Pub. Storage, 301 F. Supp. 

3d 1237, 1262 (S.D. Fla. 2016) (“Courts have routinely held that notice programs that provide 
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notice through a variety of media, including through email notice, satisfy the requirements” of 

Fed. R. Civ. P. 23); Kelly v. Phiten USA Inc., 277 F.R.D. 564, 569-70 (S.D. Iowa 2011) 

(approving class notice where “[n]otice was sent based upon Phiten’s customer e- mail data, 

with 114,712 e-mails successfully sent to Phiten customers”); Browning v. Yahoo!Inc., 2007 

WL 4105971, at *4-7 (N.D. Cal. Nov. 16, 2007) (Matsikoudis Cert. Ex. H) (notice program 

satisfied due process where email notice was sent to class members whose email addresses 

were known, and mailed notice was sent to class members whose email addresses were 

unknown). 

II. A CONDITIONAL CLASS SHOULD BE CERTIFIED 

A. The Requirements for Certification Under Rule 4:32-1(a) Are Met. 

Under R. 4:32-1(a), the party seeking class certification must satisfy four prerequisites: 

numerosity, commonality, typicality and adequacy of representation. In addition, the party 

seeking class treatment must also satisfy one of three alternatives under R. 4:32-1(b). 

Accepting the factual allegations of Plaintiffs’ First Amended Complaint as true for the 

purposes of certification of a settlement class, the requirements for class certification are 

clearly met in this case. 
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1. Rule 4:32-1(a)(1) Numerosity Is Met. 

Numerosity requires that the proposed class be so large that joinder of all members 

would be “impracticable.” R. 4:32-1(a)(1). It is well-settled that 40 or more potential class 

members will satisfy the “numerosity” requirement. See Stewart v. Abraham, 275 F.3d 220, 

226-227 (3d Cir.2001) (“No minimum number of plaintiffs is required to maintain a suit as a 

class action, but generally if the named plaintiff demonstrates that the potential number of 

plaintiffs exceeds 40, the first prong of Rule 23(a) has been met.”); see also 1 H. Newberg, 

NEWBERG ON CLASS ACTIONS, §3.05, p.142 (2nd 1985) (“The difficulty in joining as few as 

40 class members should raise a presumption that joinder is impracticable, and the plaintiff 

whose class is that large or larger should meet the test of Rule 23(a)(1) on that fact alone.”). 

In the case at bar, it is clear there are more than 40 class members. Indeed, Plaintiffs have 

obtained information showing that at least 1,000 persons are likely part of the class during the 

class period. Consequently, Rule 4:32-1(a)(1) “numerosity” is satisfied. 

2. Rule 4:32-1(a) Commonality Is Met. 

R. 4:32-1(a) requires there be “questions of law or fact common to the class.”  

Commonality does not require that every issue in a proposed class action be common among 

all class members. See In re Prudential Ins. Co., 148 F.3d 283, 310 (3d Cir. 1998) (“A finding 

of commonality does not require that all class members share identical claims, and indeed 

factual differences among the claims of the putative class members do not defeat 

certification.”) (citations omitted). Rather, there need be only one common issue of law or fact 

in an entire case for the “commonality” prerequisite to be met. See Delgozzo, 266 N.J. Super. 

at 185 (noting that “a single common question is sufficient” to meet Rule 4:32-1(a)(2) 

commonality); Gurriere v. Bloomfield Condo. Assocs., LLC, 2015 WL 10172760 (N.J. Super. 

Ch., Aug. 28, 2015) (Matsikoudis Cert. Ex. I) (“New Jersey has followed the approach under 
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the Federal Rule which holds that ‘a single common question is sufficient’” to meet R. 4:32-

1(a)(2) commonality); see also Joseph A. Osefchen and Philip Stephen Fuoco, “Leveling the 

Playing Field in the Garden State: A Guide to New Jersey Class Action Case Law,” 37 Rutgers 

L.J. 399, 440 (2006): 

New Jersey Court Rule 4:32-1(a)(2), usually referred to as the 
“commonality” prerequisite, does not require that every issue in the case 
be common to all class members, or even that most issues be common. 
Rather, New Jersey courts, like the federal courts, have held that a single 
common question will satisfy this requirement. Accordingly, the 
“threshold for commonality is relatively low in New Jersey.” 

In this case, all of the class claims arise from Defendants’ alleged actions and the 

alleged consequences from them that Plaintiffs assert disturb the quality of their life, diminish 

the value of their property interest and create a nuisance. “The essence of a private nuisance is 

an unreasonable interference with the use and enjoyment of land.” Sans v. Ramsey Golf & 

Country Club, Inc., 29 N.J. 438, 448 (1959).  The issues of whether the impacts of Defendants’ 

alleged distinct operations, such as noise, odors, air pollution and brightness of lights allegedly 

rise to a level of unreasonableness is a common legal and factual issue for all class members. 

Accordingly, the requirement of “commonality” is easily met.  

3. Rule 4:32-1(a)(3) Typicality Is Met. 
This is a “requirement that the claims of the representative parties be typical of the class[.]”  

Matter of Cadillac V8-6-4 Class Action, 93 N.J. 412, 425 (1983). In explaining why the 

“typicality” requirement of R. 4:32-1(a)(3) is easily met on this motion, the Appellate Division in 

Laufer v. U.S. Life Ins. Co. in City of N.Y., 385 N.J. Super. 172, 180 (App. Div. 2006) stated: 

“The claims of a putative class representative are typical if they have the essential characteristics 

common to the claims of the class. Since the claims only need to share the same essential 

characteristics, and need not be identical, the typicality requirement is not highly demanding.” See 
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also Newberg, Class Actions, para. 8816, p. 850 (1977), noting the typicality requirement: 

[C]an be met with surprising ease in most cases, because the majority of 
class action decisions support the view that when it is alleged that the same 
unlawful conduct was directed at or affected both the named plaintiff and 
the class sought to be represented, the typicality requirement is met. 

As stated by the Appellate Division in Laufer, 385 N.J. Super. at 180: “If the class 

representative’s claims arise from the same events, practice, or conduct, and are based on the same 

legal theory, as those of other class members, the typicality requirement is satisfied.” Typicality 

does not require the circumstances of the named plaintiffs to be identical to the other class 

members. See id. at 181 (“[C]ases challenging the same unlawful conduct which affects both the 

named plaintiffs and the putative class usually satisfy the typicality requirement irrespective of the 

varying fact patterns underlying the individual claims.”). 

In this case, the common law claims of the named plaintiffs are typical of the claims 

asserted on behalf of the entire proposed class because they arise from the same alleged course of 

conduct engaged in by Defendants, the alleged results of that conduct, and involve the same legal 

theories (nuisance, trespass, negligence, and strict liability), and seek the same injunctive relief 

and monetary damages.  

4. Rule 4:32-1(a)(4) Adequacy of Representation Is Met. 

New Jersey Court Rule 4:32-1(a)(4) requires that the named plaintiffs and their counsel be 

able to fairly and adequately protect the interests of the class. With regard to the named plaintiffs, 

“adequacy” boils down to whether the proposed class representative has interests that are 

“antagonistic” to – or in actual conflict with – those of the class. See Laufer, 385 N.J. Super. at 

182 (“To satisfy this requirement, ‘the plaintiff must not have interests antagonistic to those of the 

class.’”). The named plaintiffs are not required to prove the absence of such conflicts; rather, New 

Jersey law presumes the adequacy of the named plaintiffs and provides that defendant has the 
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burden of proving that the named plaintiffs are inadequate. See Delgozzo, 266 N.J. Super. at 188 

(“The defense bears the burden of demonstrating that the proposed representation will be 

inadequate.”); Gross, 303 N.J. Super. at 342 (“the burden is on the opposing party to demonstrate 

that the proposed representations will be inadequate.”). 

Here, there are no actual (or potential) conflicts of interest between the named Plaintiffs 

and the proposed class.  The common nature of the claims pleaded, the fact that identical legal 

theories are being advanced for all class members, and the fact that the same relief is being sought 

for Plaintiffs as for every other class member support the conclusion that there no conflict between 

the named plaintiffs and the members of the putative class. The named Plaintiffs are all residents 

and owners in the Port Liberté community and have the same interest in seeing the Defendants 

conduct their operations in a way that Plaintiffs contend is less likely to interfere with the quality 

of life of residents of Port Liberté or diminish the value of class members’ property interest.  

As to the second prong of R. 4:32-1(a)(4), there can be no doubt that Plaintiffs have retained 

experienced and competent counsel to represent themselves and the class action to address issues 

about which class members have complained for decades.  Co-lead counsel Bill Matsikoudis has 

successfully litigated multiple complex environmental matters including Tennessee Riverkeeper, 

Inc. v. 3M Company, et. al. Case No. 5:16-cv-01029-AKK, I.  In City of Newark v. E. I. du Pont 

de Nemours and Company (“DuPont”), 2:15-CV-01708 et. al., New Jersey Department of 

Environmental Protection v. PPG Industries, v. City of Jersey City, et. al, HUD-C-77-05; City of 

Jersey City v. Honeywell International Inc, HUD-L-2295-05;  Jersey City Municipal Utilities 

Authority v. Honeywell International Inc., D.N.J., Civ. No. 05-5955 (DMC) and Jersey City 

Incinerator Authority v. Honeywell International Inc., D.N.J., Civ. No. 05-5993 (DMC). 

Additionally, Matsikoudis has substantial experience in complex Appellate litigation 
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including in Garden State Indem. Co. v. Miller & Pincus, 340 N.J. Super. 148, 154, 773 A.2d 

1204, 1208 (App. Div. 2001); Powerhouse Arts Dist. Neighborhood Ass'n v. City Council of City 

of Jersey City, 413 N.J. Super. 322 (App. Div. 2010) Drosos v. GMM Glob. Money Managers 

Ltd., No. A-3674-21, 2023 WL 7545067, at *1 (N.J. Super. Ct. App. Div. Nov. 14, 2023) 

(Matsikoudis Cert. Ex. J); Jersey City United Against the New Ward Map v. Jersey City Ward 

Comm'n, No. 089292, 2025 WL 1699753, at *4 (N.J. June 18, 2025).  (Matsikoudis. Cert. Ex. K). 

Matsikoudis graduated from Seton Hall Law School cum laude and from Seton Hall University 

cum laude.  Prior to co-founding his public interest law firm, Matsikoudis had a distinguished 

career in public service, serving as Jersey City Corporation Counsel from 2004-2013 and serving 

as a Senior Deputy General and as an Assistant Counsel to Governor James E. McGreevey.  

Currently, Matsikoudis’ serves as General Counsel to the Hudson County Improvement Authority.  

Co-lead counsel G. Martin Meyers, Esq. is a Certified Civil Trial attorney by the New Jersey 

Supreme Court and has vast experience in complex litigation, class actions and trial work in his over 

50-year legal career.  Mr. Meyers is a graduate of the Wharton School of Finance and Commerce of

the University of Pennsylvania, where he earned the degree of Bachelor of Science in Economics in 

May of 1968, and New York University School of Law, where he received his Juris Doctorate degree 

in May of 1971. Mr. Meyers has obtained multi-million-dollar recoveries for his client via both trial 

verdicts and negotiated settlements on numerous occasions, including in the matters of In re Diet 

Drugs Prods. Liab. Litig., 553 F. Supp. 2d 442, Case 2:21-cv-04525; Freireich v. Gateway Energy 

Services Company, 2:21-cv-04525; Gunter v. Ridgewood Energy Corp., 32 F. Supp. 2d (D.N.J. 1998) 

and 164 F.R.D. 391 (1996), aff’d 223 F. 3d 190 (3d Cir. 2000), Dean v. EBI Medical Systems, Inc., 

Kahanovitz v. EBI, et al.,  MRS-L-8-09, aff’d Kahanovitz v. Electro-Biology, Inc., as reported at 

2011 N.J. Super. Unpub. LEXIS 190 (App. Div. 2011).  
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The litigation team of Mr. Matsikoudis and Mr. Meyers on this case includes three 

additional attorneys: Justin Meyers, Derek Fanciullo and Aspen-Jade Tucker, whose bios are 

attached to the Certification of Mr. Matsikoudis as Exhibits L, M, and N.  Based on the foregoing, 

the requirements of R. 4:32-1(a)(4) are satisfied. 

E. The Requirements for Certification Under Rule 4:32-1(b)(3) Are Met.

In addition to numerosity, commonality, typicality and adequacy of representation, there 

are additional requirements for class certification in R. 4:32-1, depending on the type of relief 

sought by the prospective class.  When seeking injunctive relief, class certification is permitted if 

“the party opposing the class has acted or refused to act on grounds generally applicable to the 

class, thereby making appropriate final injunctive relief or corresponding declaratory relief with 

respect to the class as a whole.” R. 4:32-1(b)(2).  “Certification under (b)(2) is appropriate where 

one injunction can remedy the harmful conduct.”  Cameron v. S. Jersey Pubs, Inc., 460 N.J. Super. 

156, 181, (App. Div. 2019).   A “class action may be maintained under Rule 4:32-1(b)(2) even 

though defendant's conduct is not damaging to every member of the class, [but] [w]hat is important 

is that the relief sought by the named plaintiffs should benefit the entire class.”  Laufer v. U.S. Life 

Ins. Co. in City of New York, 385 N.J. Super. 172, 183 (App. Div. 2006). (internal citations and 

quotations omitted).  Here the Plaintiffs sought injunctive relief, in that they have sought to restrain 

Defendants from engaging in operations or require Defendants to alter their operations such that 

these operations no longer allegedly interrupt Plaintiffs’ peace and enjoyment of their residences 

and allegedly damage their quality of life. The injunctive relief sought, and delivered via the 

settlement, such as restraining the Defendants from allegedly creating excessive noise, especially 

at night, odors, and air pollution, would benefit the entire class and therefore this element is meant 

to extend to the Amended Complaint and the Settlement deals with injunctive relief. 
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When money damages are sought, as they are here, R. 4:32-1(b)(3) creates the 

“predominance” condition for certification, which requires the court to find “that the questions of 

law or fact common to the members of the class predominate over any questions affecting only 

individual members, and that a class action is superior to other available methods for the fair and 

efficient adjudication of the controversy.” This case meets the requirements of R. 4:32-1(b)(3) 

because: (a) common questions of law or fact predominate over individual issues, and (b) a class 

action is the superior method by which to resolve the case. In re Cadillac V8-6-4 Class Action, 93 

N.J. 412, 426, 435-436 (1983); Delgozzo, supra, 266 N.J. Super. at 189. 

1. Predominance Is Met

“Predominance” of common issues does not require the absence of individual 

issues. Indeed, the Supreme Court of New Jersey has stated that a class may be certified 

under R. 4:32-1(b)(3) even where a court has found that “substantial individual issues” 

exist. Iliadis, supra, 191 N.J. at 108. As held by the New Jersey Supreme Court in Lee, 

203 N.J. at 520: 

Significantly, to establish predominance, plaintiff does not have to show 
that there is an “absence of individual issues or that the common issues 
dispose of the entire dispute,” or “that all issues [are] identical among class 
members or that each class member [is] affected in precisely the same 
manner.” Indeed, in a class-action setting, “[i]ndividual questions of law 
or fact may remain following resolution of common questions.” (emphasis 
added) (citations omitted). 

Nor do the presence of purported individualized defenses defeat predominance or class 

certification. See Iliadis, 191 N.J. at 112: 
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So too, the individualized defenses advanced by Wal-Mart do not 
necessarily foreclose a finding of predominance. Although different 
factual situations may arise with respect to the defenses as to different 
plaintiffs, [such] does not derogate from the fact that the affirmative cause 
of action itself has the community of interests and of questions of law or 
fact which justify the class action concept. 

Nor do potential differences or variations in damages among class members defeat class 

certification. See Muise v. GPU, Inc., 371 N.J. Super. 13, 46 (App. Div. 2004) (“Once the court 

finds that common questions of liability, and the fact of damage, predominate, individual variations 

in the calculation of damages does not preclude class certification.”); Lusky v. Capasso Bros., 118 

N.J. Super. 369, 373 (App. Div. 1972) (certifying class, holding: “Although the computation of 

damages among the members of the class would differ, this factor alone is not sufficient in itself 

to justify dismissal of a class action.”). 

The question the “predominance” prong seeks to answer is not whether there are any 

individual issues or defenses, but rather does “the core of the case concern common issues of fact 

and law.” Iliadis, supra, 191 N.J. at 108; see also Varacallo, supra, 332 N.J. Super. at 45 

(“Irrespective of whether the trial court may be required to deal with individual claims of reliance, 

causation, and/or damages, the predominance factor has been met and class actions have been 

approved in this State where the court has found a common core of operative facts and the plaintiffs 

are seeking ‘to redress a ‘common legal grievance.’”) 

In cases where, as here, the defendants are alleged to have engaged in a uniform policy or 

common course of conduct, the legality of that policy or course of conduct forms the core of the 

case and predominance is met. See Gurriere, 2015 N.J. Super. 2015 WL 10172760, quoting 

Varacallo, supra, 226 F.R.D. at  231  (“[I]n cases where it is alleged that the defendant . . . engaged 

in a common course of conduct, courts have found that conduct to satisfy the commonality and 

predominance requirements.”). 
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The “core” of this case involves allegations against the Defendants that are common to  
 
the entire class: 

 
a. Noise: That the regular operations of Defendants’ facilities allegedly generate 

excessively loud noise that disturbs the peace of class members and unreasonably 

interferes with their quality of life.  

b. Smells: That Defendants’ facilities allegedly emit pungent, noxious odors that 

intrudes into the homes and lives of Plaintiffs and Class Members, thereby 

unreasonably interfering with their quality of life. 

c. Overnight Work, Noise and Lights: That the overnight use of bright lights and use 

of loud machinery at Defendants’ facilities allegedly disturbs the peace and sleep 

of class members, thus unreasonably interfering with their quality of life. 

d. Dust/Particulate Matter/Air Pollution: That the operations at Defendants’ facilities 

allegedly impact the air quality at the Class Members’ residences by creating dust 

and particulate matter that thereby unreasonably interferes with their quality of life. 

e. Fires and Explosions: That the operations at Defendants’ facilities allegedly cause 

fires and explosions that damage air quality and disturb the peace and quality of life 

of class members. 

The aforesaid allegations that noise, noxious odors, blinding lights, dust and particulate 

matter, toxic smoke and explosive shockwaves all unreasonably and substantially harm class 

members’ quality of life is the core of the concern of class members giving rise to this lawsuit and 

from which class members all seek redress.  Every single claim in this case is based on these core 

allegations. The legal determination of those class-wide claims under New Jersey law will be 

identical as to Plaintiffs and every other class member. Consequently, the class claims constitute 
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a “common legal grievance” which more than satisfies the requirements of (b)(3) “predominance” 

in this case for purposes of certifying a settlement class. 

2. Superiority Is Met. 
 

The other prerequisite for certification under R. 4:32-1(b)(3) is that a class action be 

“superior to other available methods for the fair and efficient adjudication of the controversy.” Lee 

v. Carter-Reed, 203 N.J. at 520. In addressing the “superiority” requirement, the New Jersey 

Supreme Court has repeatedly held that class actions are the preferred and superior method of 

resolving claims where, as here, the members of the proposed class have allegedly suffered 

damages per person which are too low to make individual litigation practicable. See id. (“The 

whole point of a class action is to provide a diffuse group of persons, whose claims are too small 

to litigate individually, the opportunity to engage in collective action and to balance the scales of 

power between the putative class members and a corporate entity”); Iliadis, 191 N.J. at 105 (“When 

one inflicts minor harm across a dispersed population, ‘the defendant is, as a practical matter, 

immune from liability unless a class is certified.’”). The average financial redress per class member 

is too low to generate interest for lawyers to litigate these cases on a contingency basis and the 

billable cost of an individual case would far outweigh a likely successful award, not to mention the 

risk of an unfavorable outcome. 

This factor is clearly satisfied here, as class certification is far superior to filing a series of 

individual lawsuits to resolve the exact same legal issues regarding whether Defendants’ actions 

have unreasonably interfered with the class members’ quality of life and caused them harm. To 

proceed in that fashion would be hopelessly duplicative, inefficient, and wasteful. Moreover, class 

members have complained to the Defendants in a variety of manners over two decades, but were 

unable to get results and did not go further and file legal claims until the Plaintiffs filed this class 
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action, which is getting results in the form of both injunctive relief and financial compensation that 

would otherwise be difficult, time-consuming and expensive to achieve.  

Conclusion 

For the foregoing reasons, the Court should grant preliminary approval to the proposed 

class action settlement, grant certification of the proposed settlement class for purposes of this 

settlement, authorize the distribution of the proposed notice of class settlement to prospective 

class members, and set a date for a formal fairness hearing on or after May 22, 2026. 

Respectfully Submitted, 

Dated: January 14, 2026 /s/ William C. Matsikoudis 
William C. Matsikoudis, Esq. 
MATSIKOUDIS & FANCIULLO, LLC 
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MATSIKOUDIS & FANCIULLO, LLC  
William C. Matsikoudis, Esq. – Atty. No. 022391997  
Derek S. Fanciullo, Esq. – Atty. No. 044682011  
Aspen-Jade C. Tucker, Esq. – Atty No. 410972022  
128 Monticello Avenue, STR 1  
Jersey City, NJ 07304  
(p) 201-915-0407  
Attorneys for Plaintiffs  

  
LIONEL MEDINA, EKATERINA  
VOROBEVA, KARISTA VAETH and  
JENNIFER SCULLION, on behalf of  
Themselves and all others Similarly Situated,   
  
Plaintiffs,   
  
v.   
  
SIMSMETAL EAST, LLC, SIMS  
MUNICIPAL RECYCLING of NEW YORK,  
LLC, SIMS GROUP USA HOLDINGS  
CORPORATION,  
  
Defendants.  
  

  
SUPERIOR COURT OF NEW JERSEY  
LAW DIVISION, HUDSON COUNTY  
  
DOCKET NO.: HUD-L-001589-24  
  
CIVIL ACTION  
  
CERTIFICATION OF  
WILLIAM C. MATSIKOUDIS, ESQ.  
  

  
  I, WILLIAM C. MATSIKOUDIS, ESQ., of full age, being duly sworn according to my  

oath, do hereby certify as follows:   

1. I am an attorney at law in the State of New Jersey, and a partner in the law firm of 

Matsikoudis & Fanciullo, LLC (the “Firm”), attorneys for Plaintiffs. I am also one of the 

attorneys responsible for handling this matter on behalf of the Firm. I am thus fully familiar 

with the matters set forth herein.   

2. I make this Certification in support of Plaintiffs’ Motion for Preliminary Approval of a 

Class Action lawsuit settlement in the above captioned matter. 
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3. This is a class action lawsuit on behalf of on behalf of the proposed class of current and 

former condominium residents and/or owners in eight buildings within the Port Liberté 

community with addresses of 1 Independence Way, 205 Shearwater Court West, 206 

Shearwater Court West, 207 Shearwater Court West, 208 Shearwater Court West, 100 

Shearwater Court East, 101 Shearwater Court East, 102 Shearwater Court East, 15 Freedom 

Way, and 4 Constellation Place that have windows, doors, balconies, or other open-air access 

facing Defendants’ business operations. I worked with my cocounsel and employees of 

relevant condominium associations to identify all of the condominium units that face 

Defendants’ business operations in the above referenced buildings.  We additionally have 

obtained via subpoena and follow up efforts with the Port Libertè Home Owners 

Association (“PLHOA”), the email addresses of individuals that registered with the 

PLHOA since April 26, 2018. 

4. Attached hereto as Exhibit A is a copy of the Settlement Agreement and its referenced  
 
exhibits.  
 

5. Attached hereto as Exhibit B is a copy of the unreported case Schmoll v. J.S. Hovnanian  

& Sons, LLC, 2006 WL 1520751 (N.J. Super. Ch. 2006), aff’d 394 N.J. Super. 415 (App. 

Div. 2007).  

6. Attached hereto as Exhibit C is a copy of the unreported case Jones v. Commerce Bancorp,  

Inc., 2007 WL 2085357 (D.N.J. July 16, 2007).  

7. Attached hereto as Exhibit D is a copy of the unreported case West v. Circle K Stores Inc., 

2006 WL 1652598 (E.D. Cal. 2006).  

8. Attached hereto as Exhibit E is a true and accurate copy of complaints from residents 

regarding the Defendants’ facility over the past decade.  
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9. Attached hereto as Exhibit F is a true and accurate copy of the unreported case Rosenburg  

v. IBM Corp., 2007 WL 128232 (N.D. Cal. Jan. 11, 2007).  

9. Attached hereto as Exhibit G is a true and accurate copy of the unreported case Sabol v. 

Hydroxatone LLC, 2013 WL 12161799 (D.N.J. Mar. 28, 2013).  

10. Attached hereto as Exhibit H is a true and accurate copy of the unreported case Browning  

v. Yahoo!Inc., 2007 WL 4105971, (N.D. Cal. Nov. 16, 2007).  

11. Attached hereto as Exhibit I is a true and accurate copy of the unreported case Gurriere v. 

Bloomfield Condo. Assocs., LLC, 2015 WL 10172760 (N.J. Super. Ch., Aug. 28, 2015).  

12. Attached hereto as Exhibit K is a true and accurate copy of the unreported case Jersey City  

United Against the New Ward Map v. Jersey City Ward Comm'n, No. 089292, 2025 WL 

1699753 (N.J. June 18, 2025).    

13. Attached hereto as Exhibit L is a true and accurate copy of the bio of Justin Meyers, Esq.  

14. Attached hereto as Exhibit M is a true and accurate copy of the bio of Derek Fanciullo,  

Esq.  
15. Attached hereto as Exhibit N is a true and accurate copy of the bio of Aspen-Jade Tucker,  

Esq.   

16. I hereby certify that the foregoing statements made by me are true and correct. I am aware 

that if any of the foregoing statements made by me is willfully false, I am subject to 

punishment.   

            Respectfully submitted,  

            /s/William C. Matiskoudis, Esq.        
            William C. Matsikoudis, ESQ.  
            MATSIKOUDIS & FANCIULLO, LLC  
            Attorneys for Plaintiffs  
Dated: 1/14/2026 
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SETTLEMENT AGREEMENT AND RELEASE 

THIS SETTLEMENT AGREEMENT AND RELEASE (“Agreement”) is entered into 

by and between plaintiffs Lionel Medina, Ekaterina Vorobeva, Karista Vaeth, and Jennifer 

Scullion, individually and in their representative capacities on behalf of all others similarly situated 

(collectively “Plaintiffs”), by and through their counsel, and Defendants Simsmetal East LLC 

(“Simsmetal East”); Sims Group USA Holdings Corporation (“Sims Group,” and together with 

Simsmetal East, “Simsmetal”); and Sims Municipal Recycling of New York, LLC (“SMR,” and 

together with Simsmetal, “Defendants”) (collectively, the “Parties” or singularly “Party”), by and 

through their respective counsel, to effect the settlement of the below-referenced class action 

litigation as set forth in this Agreement, subject to Court approval. 

RECITALS: 

WHEREAS, on April 26, 2024, Plaintiffs filed a lawsuit through a Class Action Complaint 

(the “Complaint”) captioned Medina, et al. v. Simsmetal East LLC, et al., Docket No. HUD-L-

1589-24, in the Superior Court for the State of New Jersey, Law Division, Hudson County (the 

“Litigation”), on behalf of a proposed class of residents of certain buildings contained within a 

multi-unit condominium development located in Jersey City, New Jersey known as part of Port 

Liberté (“Port Liberté”), and against Simsmetal and a third entity; and  

WHEREAS, Plaintiffs have alleged, inter alia, that the conduct of Defendants’ respective 

business activities in the industrial area known as Claremont Terminal, in Jersey City, New Jersey, 

has produced certain adverse environmental impacts, including without limitation, noise, odors, 

light, air pollution from dust, particulate matter and other causes, fires, and explosions, that have 

injured Plaintiffs, including without limitation, by causing the market value of their condominium 
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units at Port Liberté to decrease and interfering with Plaintiffs’ use and enjoyment of such 

condominium units; and   

 WHEREAS, Plaintiffs further alleged that Defendants’ actions constitute both a public 

and private nuisance, as well as a trespass on Plaintiffs’ property, were undertaken negligently, 

and give rise to strict liability as abnormally dangerous activities that pose a high degree of risk of 

harm to Plaintiffs and others; and 

WHEREAS, Plaintiffs seek compensatory, statutory, exemplary, and punitive damages, 

attorneys’ fees and costs, and injunctive and declaratory relief prohibiting Defendants’ 

complained-of conduct in the future; and 

WHEREAS, on August 28, 2024, Plaintiffs filed a Motion to Amend the Complaint to 

name SMR as an additional Defendant, to change the definition of the class that Plaintiffs proposed 

to certify to include certain units in eight condominium buildings that front or are immediately 

adjacent to the waterway between Port Liberté and Claremont Terminal and have windows, doors, 

balconies, or other open-air access facing towards Defendants’ facilities at Claremont Terminal, 

and to make certain other changes; and  

WHEREAS, the Court granted Plaintiffs’ Motion to Amend the Complaint and, on October 

22, 2024, Plaintiffs filed a First Amended Class Action Complaint (the “FAC”); and 

WHEREAS, , Plaintiffs and Simsmetal engaged in written, document and other discovery; 

and 

WHEREAS, the Parties agreed to an informal stay of all further discovery and litigation 

activity to permit them to engage in settlement discussions, and, over the past ten months, engaged 

in extensive and hotly-contested arms-length settlement negotiations; and   
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WHEREAS, in connection with those negotiations, Defendants produced, at the specific 

request of Plaintiffs’ counsel, substantial and substantive informal discovery regarding the nature 

and environmental impact of Defendants’ respective business activities, including (1) with respect 

to SMR, an informal interview on January 6, 2025, of Thomas Outerbridge, SMR’s President, and 

Thomas Ferretti, SMR’s Operations Manager, by Plaintiffs’ counsel and their industrial hygiene 

expert, and a November 11, 2025 certification from Mr. Outerbridge, a copy of which is attached 

as Exhibit G, regarding certain facts about environmental and other operating conditions at the 

facility operated by SMR, which was subject to review, comment and approval by Plaintiffs’ 

counsel and is being provided to the Court in the Litigation, and with respect to Simsmetal, four 

in person meetings and one video conference between Plaintiffs’ counsel and Simsmetal 

representatives, including the Chief Operations Officers, at which  certain facts about 

environmental and other operating conditions at the facility operated by Simsmetal were discussed 

in detail.  

WHEREAS, on or about December 1, 2025, the Parties were able to reach an amicable 

resolution of the Litigation on a class-wide basis, the terms of which are set forth in this 

Agreement; and 

WHEREAS, Defendants continue to deny the claims of Plaintiffs, continue to deny any 

wrongdoing or liability of any kind whatsoever to Plaintiffs or the Settlement Class (as defined 

below), and continue to assert that they fully complied with New Jersey and municipal law in all 

conduct with respect to the subject matter of the Litigation; and 

WHEREAS, Plaintiffs have concluded that settlement is desirable due to the substantial 

risks in pursuing their claims and those of the Settlement Class against Defendants, and to avoid 

the time, expense and inherent uncertainties of protracted litigation and to resolve finally and 
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completely all pending claims of Plaintiffs and all members of the Settlement Class which were or 

could have been asserted based on the facts alleged in the FAC relating to the conduct of 

Defendants’ business activities; and 

WHEREAS, Defendants have concluded, without admitting liability, that settlement is 

desirable to avoid the time, further expense and burdens of protracted litigation and to resolve 

finally and completely all pending claims of Plaintiffs and all members of the Settlement Class 

which were or could have been asserted based on the facts alleged in the FAC, relating to the 

conduct of Defendants’ business activities; and 

WHEREAS, Plaintiffs recognize the costs and risks of prosecuting the Litigation through 

class certification and trial, and believe that their interests, and the interests of all Settlement Class 

Members, in resolving the Litigation and the claims against Defendants set forth in this Agreement 

are best served by and through the terms contained within this Agreement; and 

WHEREAS, the parties believe this Settlement is a fair means of resolving the Litigation; 

and 

WHEREAS, Defendants enter the Settlement with no admission of liability and expressly 

do not waive any argument, defense or position asserted in the Litigation; and 

WHEREAS, the Parties desire to compromise and settle all issues and claims relating to 

the facts alleged by Plaintiffs in the Litigation or that could have been asserted under or relating to 

the facts alleged in the Litigation concerning Defendants’ business activities, by or on behalf of all 

persons included in the Settlement Class; and 

WHEREAS, solely for purposes of the Settlement, the Parties agree to the certification of 

a Settlement Class defined as “all owners and residents during the class period of the condominium 

units in eight buildings within the Port Liberté community with addresses of 1 Independence 
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Way, 205 Shearwater Court West, 206 Shearwater Court West, 207 Shearwater Court West, 

208 Shearwater Court West, 100 Shearwater Court East, 101 Shearwater Court East, 102 

Shearwater Court East, 15 Freedom Way, and 4 Constellation Place that have windows, doors, 

balconies, or other open-air access facing Defendants’ business operations”; and 

WHEREAS, Plaintiffs and Class Counsel believe that this Agreement offers 

significant benefits to Class Members and is fair, reasonable, adequate, and in the best 

interests of all Class Members; and 

WHEREAS, the Parties desire and intend to seek Court approval of the settlement as set 

forth in this Agreement; 

NOW, THEREFORE, it is stipulated and agreed that, in consideration of the promises and 

mutual covenants set forth in this Agreement and the entry by the Court of a Final Order and 

Judgment (as defined below), the Litigation shall be settled and compromised on the terms and 

conditions set forth below.  It is further agreed that each of the Recitals stated above is true and 

accurate and is made a part of this Agreement. 

I. DEFINITIONS 

As used in this Agreement, the following terms shall have the meanings set forth below.  

Where appropriate, terms used in the singular shall be deemed to include the plural and vice versa. 

1.1.  Applicable Allocated Percentage.  The term “Applicable Allocated Percentage” 

shall have the meaning set forth in Paragraph 3.7 below. 

1.2 Claim.  The term “Claim” means submission of a valid Claim Form (defined below) 

for a cash payment in the form of a check as described in paragraph 3.8 below. 
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1.3. Claim Form.  The term “Claim Form” means the form Class Members (defined 

below) must complete and submit to make a Claim for a cash payment under this Agreement.  The 

Claim Form shall be substantially similar to the form attached as Exhibit A to this Agreement. 

1.4. Claimant.  The term “Claimant” means any Class Member (defined below) who 

submits a valid Claim Form, as determined by the Settlement Administrator (defined below) 

pursuant to Paragraph 3.8 of this Agreement, for a cash payment as described in Paragraph 3.1 

below. 

1.5. Claims Period.  The term “Claims Period” means the time period during which 

Claim Forms may be submitted by Class Members (defined below) and shall conclude 120 days 

after entry of the Preliminary Approval Order (defined below).   

1.6. Claremont Terminal.  The term “Claremont Terminal” shall mean the industrial 

area located at Claremont Terminal Channel, Jersey City, New Jersey, situated at 40.677603°N -

74.0637523°W, at which Defendants (defined below) conduct business operations. 

1.7.  Class Condominium Building.  The term “Class Condominium Building” means 

one of the Primary Condominium Buildings (defined below) or the Secondary Condominium 

Buildings (defined below) involved in the Litigation, as identified in the below definition of the 

Settlement Class.     

1.8. Class Condominium Unit.  The term “Class Condominium Unit” means a 

condominium unit in one of the Class Condominium Buildings involved in the Litigation (as 

defined below). 

1.9. Class Counsel.  The term “Class Counsel” means Matsikoudis & Fanciullo, LLC 

and Law Offices of G. Martin Meyers, P.C.   
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1.10. Class Counsel Fees and Expense Award.  The term “Class Counsel Fees and 

Expense Award” means the amount awarded to Class Counsel by the Court for attorneys’ fees, 

costs and expenses.  

1.11. Class Email Notice.  The term “Class Email Notice” (or “Email Notice”) shall mean 

the Court-approved form of email notice sent by the Settlement Administrator (defined below) to 

Class Members (defined below) informing them of (a) the preliminary approval of the Settlement; 

(b) the scheduling of the Final Approval Hearing (defined below); and (c) the opportunity to 

submit Claims or to exclude themselves from or object to the Settlement.  The Class Email Notice 

shall be substantially similar to the form attached as Exhibit B and shall be approved by the Court 

before dissemination.  

1.12. Class Long Form Notice.  The term “Class Long Form Notice” (or “Long Form 

Notice”) means the notice document that will be disseminated or made available to the Class 

Members (defined below) and will contain full and complete information about the Litigation 

(defined below) and the claims and defenses asserted by the Parties (defined below), the Class 

Settlement (defined below) memorialized in this Agreement, and the procedures for Class 

Members to participate in the Settlement, to exclude themselves from the Settlement, or to object 

to all or any aspect of the Settlement, such as Class Counsel’s application for attorneys’ fees, costs 

and expenses.  The Class Long Form Notice shall be substantially similar to the form attached as 

Exhibit C and shall be approved by the Court before dissemination. 

1.13. Class Members.  The term “Class Members” means the members of the Settlement 

Class, as defined below. 

1.14. Class Period.  The term “Class Period” means the time period from April 26, 2018 

through the date of Preliminary Approval (defined below). 
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1.15.  Class Postcard Notice.  The term “Class Postcard Notice” (or “Postcard Notice”) 

shall mean the Court-approved form of postcard notice to Class Members informing them of (a) the 

preliminary approval of the Settlement; (b) the scheduling of the Final Approval Hearing (as 

defined below); and (c) the opportunity for Class Members to submit claims or to exclude 

themselves from or object to the Settlement.  The Class Postcard Notice shall be substantially 

similar to the form attached as Exhibit D and shall be approved by the Court before dissemination. 

1.16.  Class Publication Notice.  The term “Class Publication Notice” or (“Publication  

Notice”) shall mean the Court-approved form of notice to be published on two occasions in the 

electronic version of The Star-Ledger (www.nj.com/starledger) , as set forth in paragraph 5.4(c) 

below, providing notice of (a) the preliminary approval of the Settlement; (b) the scheduling of the 

Final Approval Hearing (as defined below); and (c) the opportunity for Class Members to submit 

Claims or to exclude themselves from or object to the Settlement.  The Class Publication Notice 

shall be substantially similar to the form attached as Exhibit E which shall be approved by the 

Court before dissemination.  

1.17. Class Representatives.  The term “Class Representatives” (or “Named Plaintiffs”) 

means Plaintiffs Lionel Medina, Ekaterina Vorobeva, Karista Vaeth, and Jennifer Scullion.  “Class 

Representatives,” “Named Plaintiffs,” and “Plaintiffs” are used interchangeably throughout this 

Agreement and have the same meaning.  

  1.18. Court.  The term “Court” means the Superior Court of New Jersey, Law Division, 

Hudson County, where the Litigation (as defined below) is pending.  

1.19. Defendants.  The term “Defendants” means the named Defendants in the FAC:  

Simsmetal East LLC, Sims Group USA Holdings Corporation and Sims Municipal Recycling of 

New York, LLC. 
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 1.20. Defendants’ Counsel.  The term “Defendants’ Counsel” refers collectively to the 

law firm of Connell Foley LLP, attorneys for Simsmetal (as defined below) and the law firm of 

Greenberg Traurig, LLP, attorneys for SMR (as defined below).   

 1.21. Effective Date.  The term “Effective Date” (or “Settlement Effective Date”) is the 

date on which this Settlement becomes Final (as defined below). 

 1.22. FAC.  The term “FAC” shall mean and refer to the First Amended Complaint filed 

by Plaintiffs (as defined below) in the Litigation (as defined below). 

1.23. Final.  With respect to the Judgment (as defined below), this Settlement or the Class 

Counsel Fees and Expense Award, “Final” means that the time for appeal or petition for review or 

writ of certiorari has expired or, if an appeal or petition for review is taken and dismissed or the 

Settlement is affirmed, the time period during which further petition for hearing, appeal, or writ of 

certiorari can be taken has expired.  If the Judgment is set aside, materially modified or overturned 

by the Court or on appeal, and is not fully reinstated on further appeal, the Judgment and this 

Settlement shall not become Final.  Any proceeding or order or any appeal or petition for review 

or writ of certiorari pertaining solely to the Class Counsel Fees and Expense Award will not in any 

way delay or preclude the Judgment or this Settlement from becoming Final, provided, however, 

that Defendants shall have no obligation to pay any Class Counsel Fees and Expenses until a Final 

determination on the appropriate amounts of such Class Counsel Fees and Expenses has been 

made. 

1.24. Final Approval Hearing and Order.  The term “Final Approval Hearing” means the 

hearing at which the Court will consider and finally decide whether to enter the Final Approval 

Order, and the term “Final Approval Order” means the Court order that finally certifies the 

Settlement Class, approves the Settlement as set forth in this Agreement, approves payment of the 
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Class Counsel Fees and Expense Award, and makes such other final rulings as are contemplated 

by this Agreement. 

1.25. Judgment. The term “Judgment” means the order of the Court to be issued 

following the Final Approval Order. 

1.26.  Litigation.  The term “Litigation” means and refers to Medina, et al. v. Simsmetal 

East LLC, et al., Docket No. HUD-L-1589-24, which is pending in the Superior Court for the State 

of New Jersey, Law Division, Hudson County.   

1.27. Metal Shredder. The term “Metal Shredder” means and refers to the equipment 

utilized by Simsmetal at its facility to shred metal for its metal recycling operations. 

1.28. MRF.  The term “MRF” means and refers to the Materials Recovery Facility 

operated by SMR (as defined below) and located at 165 Linden Avenue East, Jersey City, New 

Jersey. 

1.29. Notice and Other Administrative Costs.  The term “Notice and Other 

Administrative Costs” means all costs actually incurred by the Settlement Administrator (as 

defined below) in administrating the Settlement, including but not limited to the Settlement 

Administrator’s administrative fee, setting up and operating the Settlement Website (as defined 

below), determining the names and addresses of Class Members, disseminating the Class Email 

Notice,  Class Postcard Notice and Class Long Form Notice, and causing the Class Publication 

Notice to be published, including the cost of such publication, investigating and adjudicating 

Claim Forms submitted by persons claiming to be Class Members, disseminating the payments 

to the Class Members, and tracking Objections (as defined below) and Requests for Exclusion (as 

defined below). 
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1.30.  Notice Period.  The term “Notice Period” means the period beginning three weeks 

(i.e., 21 days) after entry of the Preliminary Approval Order and ending 30 days later (i.e., 52 

days after Preliminary Approval, as defined below).  

1.31. Objection and Objection Date.  The term “Objection Date” means the date agreed 

upon by the Parties (as defined below) or otherwise ordered by the Court for Settlement Class 

Members to file an “Objection” to the Settlement or to any terms or provisions set forth in this 

Agreement, and to submit any required supporting statements, proof or other materials or 

argument, pursuant to Section VII of this Agreement. 

1.32. Parties.  The term “Parties” collectively means Plaintiffs Lionel Medina, Ekaterina 

Vorobeva, Karista Vaeth, and Jennifer Scullion, on behalf of themselves and all others similarly 

situated (the Settlement Class), by and through their counsel, and Defendants Simsmetal East LLC, 

Sims Group USA Holdings Corporation and Sims Municipal Recycling of New York, LLC, by 

and through their counsel. 

1.33. Plaintiffs.  The term “Plaintiffs” means Plaintiffs Lionel Medina, Ekaterina 

Vorobeva, Karista Vaeth, and Jennifer Scullion, individually and in their representative capacity 

on behalf of all others similarly situated (the Settlement Class).  

1.34.  PLHA.  The “PLHA” refers to the Port Liberté Homeowners’ Association, 50 Aurora 

Place, Jersey City, New Jersey. 

1.35. Port Liberté. The term “Port Liberté” refers to the multi- unit condominium 

development located in Jersey City, New Jersey where each of the Plaintiffs reside and own 

condominiums and where each of the Class Members do reside and/or have resided via leasehold 

interest or ownership of a condominium, and/or, alternatively, owned a condominium unit.  
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1.36. Preliminary Approval.  The term “Preliminary Approval” means that the Court has 

entered an order preliminarily certifying the Settlement Class and preliminarily approving the 

Settlement and the terms and conditions of this Agreement, including the content and manner of 

providing notice to Class Members. 

1.37. Preliminary Approval Order.  The term “Preliminary Approval Order” means the 

order of the Court preliminarily certifying the Settlement Class for settlement purposes only and 

preliminarily approving the class Settlement memorialized in this Agreement.  The Preliminary 

Approval Order shall be substantially similar to the form attached as Exhibit F, subject to Court 

approval.  

1.38. Primary Class Buildings.  The term “Primary Class Buildings” shall refer to the 

condominium apartment complexes located at the buildings with street addresses of 1 

Independence Way, 205 Shearwater Court West, 206 Shearwater Court West, 207 Shearwater 

Court West, 208 Shearwater Court West, 100 Shearwater Court East, 101 Shearwater Court East, 

and 102 Shearwater Court East, in Jersey City, New Jersey, which directly face Claremont Terminal.   

1.39. Request for Exclusion.  The term “Request for Exclusion” means any request by 

any Class Member to be excluded from, or to “opt out” of, the Settlement pursuant to the provisions 

of Section VI of this Agreement. 

1.40.  Secondary Class Buildings.  The term “Secondary Class Buildings” shall refer to the 

apartment complexes located at the buildings with street addresses of 15 Freedom Way and 4 

Constellation Place in Jersey City, New Jersey, which did directly face Claremont Terminal for a 

portion of the Class Period until the construction of new residential building between the apartment 

complexes and Claremont Terminal.  
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1.41. Settlement.  The term “Settlement” means the agreement by the Parties to resolve, 

on a class-wide basis, the Litigation and all Released Claims as set forth in paragraph 9.1, the terms 

of which have been memorialized and provided for in this Agreement. 

1.42. Settlement Administrator.  The term “Settlement Administrator” means JND Legal 

Administration, 1201 2nd Avenue, Suite 3400, Seattle, Washington 98101. 

1.43. Settlement Class.  The term “Settlement Class” means:  

All owners and residents during the class period of the condominium units in eight 
buildings within the Port Liberté community with addresses of 1 Independence 
Way, 205 Shearwater Court West, 206 Shearwater Court West, 207 
Shearwater Court West, 208 Shearwater Court West, 100 Shearwater Court 
East, 101 Shearwater Court East, 102 Shearwater Court East, 15 Freedom 
Way, and 4 Constellation Place that have windows, doors, balconies, or other 
open-air access facing Defendants’ business operations. 

1.44. Settlement Costs.  The term “Settlement Costs” shall refer collectively to the costs 

of (a) valid Claims timely submitted by Class Members via completed Claim Forms; (b) Class 

Members’ share of the Notice and Other Administrative Costs actually incurred by the Settlement 

Administrator (including check distribution costs and costs relating to the Class Publication Notice 

and the Settlement Website, as defined below); and (c) the Class Counsel Fees and Expense 

Award. 

1.45. Settlement Fund.  The term “Settlement Fund” means the total cash commitment 

by Defendants, collectively, for purposes of effecting the class Settlement of the Litigation, as 

described in Sections III and IV of this Agreement, but excluding two-thirds (2/3) of the Notice 

and Other Administrative Costs, which are being separately paid by Simsmetal and SMR. The 

Settlement Fund includes: (a) all cash payments to Class Members; (b) Attorneys’ Fees and Costs 

to Class Counsel; and (c) one-third (1/3) of the Notice and Other Administrative Costs.  The total 

cash commitment by each Defendant, excluding Simsmetal’s and SMR’s respective one-third (1/3) 
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shares of the Notice and Other Administrative Costs, is described in Section III of this Agreement.  

The payment and disposition of the Settlement Fund is subject to the provisions of this Agreement. 

1.46. Settlement Website.  The term “Settlement Website” means a website created, 

operated, and maintained by the Settlement Administrator solely for the purpose of making 

available to the Class Members the documents and information related to the Litigation and this 

Settlement.  The content of the Settlement Website must be approved by Class Counsel and 

Defendants’ Counsel before posting or otherwise making it available to Class Members, which 

approval shall not be unreasonably withheld.  

 1.47. Shredder Barrier: The term “Shredder Barrier” means and refers to the barrier to be 

constructed by Simsmetal between the Metal Shredder and/or its associated equipment and Port 

Liberté.   

1.47.  Simsmetal.  The term “Simsmetal” refers collectively to Defendants Simsmetal East 

LLC and Sims Group USA Holdings Corporation. 

1.49.  SMR.  The term “SMR” refers to Defendant Sims Municipal Recycling of New 

York, LLC. 

1.50. SMR Facilities.  The term “SMR Facilities” refers collectively to the MRF and the 

SMR Glass Plant (as defined below).   

1.51.  SMR Glass Plant.  The term “SMR Glass Plant” means and refers to the glass plant 

facility operated by SMR and located at 165 Linden Avenue East, Jersey City, New Jersey.  

1.52.  SSN/TIN.  The term “SSN/TIN” means, with respect to a Class Member who is a 

natural person, that person’s Social Security Number, and with respect to a Class Member which 

is a business entity, that entity’s Federal Taxpayer Identification Number, as appropriate.   
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1.53.   Tax Returns.  The term “Tax Returns” means, collectively, all federal, state and 

local tax returns and information returns required to be filed with relevant governmental entities 

by the Settlement Fund.  

1.54.  Total Cash Settlement Payment.  The term “Total Cash Settlement Payment” means 

the total amount being paid in Settlement benefits to Class Members and refers to the amount of 

the Settlement Fund remaining after deducting (a) Class Members’ one-third (1/3) share of the 

Notice and Administrative Costs; and (b) Class Counsel’s Fees and Expenses.     

II. REQUIRED EVENTS   

2.1. Plaintiffs shall take all reasonable and necessary steps, subject to the Court’s 

availability, to obtain entry of the Preliminary Approval Order and to move for the Final Approval 

Order as soon as practicable.  Defendants’ Counsel shall cooperate as set forth in this Agreement. 

2.2. Plaintiffs shall move for, and Defendants’ Counsel shall not oppose, entry of a 

Preliminary Approval Order in the same or substantially identical form as that attached as Exhibit 

F.  In moving for preliminary approval of this Settlement, Plaintiffs shall seek only certification 

of a settlement class that is expressly conditional on the Settlement obtaining final approval from 

the Court. 

a. If the Court does not enter a Final Approval Order or the settlement does 

not occur, Defendants expressly reserve their right to challenge the propriety of class certification 

for any purpose as if the Parties had never entered into this Agreement. 

b. The proposed form of the order that includes language certifying a 

settlement class shall expressly state that the Parties and Class Counsel agree that certification of 

the Settlement Class is a certification for settlement purposes only, and that Defendants retain their 
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right to object to class certification in the Litigation or in any other putative class action if the 

Court does not enter a Final Approval Order or the settlement does not occur. 

2.3. Plaintiffs will use their best reasonable efforts, consistent with the terms of this 

Agreement, to promptly obtain a Final Approval Order.  Defendants shall cooperate as set forth in 

this Agreement.  

2.4. The Parties will submit a request to the Court to stay all discovery obligations and 

other activity in the Litigation while the motions for Preliminary Approval and Final Approval 

described in paragraphs 2.2 and 2.3 above are pending. 

2.5. The Parties acknowledge that prompt approval, consummation and implementation 

of the Settlement set forth in this Agreement is essential.  The Parties shall cooperate with each 

other in good faith to carry out the purposes of and effectuate this Agreement, shall promptly 

perform their respective obligations, and shall promptly take any and all actions and execute and 

deliver any and all additional documents and all other materials or information reasonably 

necessary or appropriate to carry out the terms of this Agreement and the transactions that it 

contemplates.   

III. SETTLEMENT TERMS 

 3.1. Benefit to Settlement Class Members from the Settlement Fund.  Defendants will 

pay a total of $1,475,000 in cash to fund the following: (a) valid Claims (as determined by the 

Settlement Administrator pursuant to paragraph 3.9(b) below) timely submitted by Class Members 

via completed Claim Forms (as described in paragraph 3.8 below); (b)  Class Members’ one-third 

(1/3) share of the Notice and Other Administrative Costs actually incurred by the Settlement 

Administrator (including check distribution costs and costs relating to the Class Publication Notice 

and the Settlement Website, as described in Section V below); and (c) the Class Counsel Fees and 
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Expense Award, as described in paragraph 4.1 below.  Simsmetal is only responsible for paying 

$1,250,000 and SMR is only responsible for paying $225,000 of the Settlement Fund.  Other than 

Defendants’ funding the Settlement Fund and Simsmetal  and SMR  also each paying  one-third 

(1/3), respectively, of the Notice and Other Administrative Costs, Defendants shall have no further 

payment obligations to (a) Plaintiffs; (b) the participating Class Members who do not timely 

submit a valid Request for Exclusion; (c) the Settlement Administrator; or (d) Class Counsel, under 

the Settlement or this Agreement.   

 3.2 Notice and Other Administrative Costs.  All settlement administration costs, 

including but not limited to the costs of (a) identifying Class Members; (b) printing, distributing 

and tracking documents associated in any manner with the Settlement; (c) publishing the Class 

Publication Notice; (d) distributing notices and settlement payments to Class Members; 

(e) determining the validity of claims; (f) determining the Applicable Allocated Percentages of 

participating Settlement Class Members under this Settlement; (g) providing necessary reports and 

declarations; and (h) any other duties and responsibilities necessary to administer the Settlement, 

shall be paid by the parties as follows:   Simsmetal and SMR are each  responsible for paying one-

third (1/3)  of the Notice and Other Administrative Costs, and  their full shares shall be paid 

separately and independently of the Settlement Fund, and  Class Members are responsible for 

paying one-third (1/3) of the Notice and Other Administrative Costs, and their full share is included 

in the Settlement Fund.  

 3.3. Injunctive Relief by Simsmetal.   In partial consideration for the dismissal of the 

Litigation with prejudice under the terms of this Agreement, Simsmetal will undertake the 

following actions, which it estimates will require significant capital investment and operational 

adjustments.  
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a. Hotline 

Within 30 days of Final Approval, Simsmetal shall create a hotline telephone number (the 

“Hotline”), calls to which shall be directed to a Simsmetal electronic voicemail box, which will 

then be promptly disseminated to operational, EHS and community affairs management on site 

between the hours of 9:00 a.m. and 5:00 p.m. Monday through Friday, in order to receive calls 

from Port Liberté residents regarding concerns about operations generally and, more specifically, 

as delineated in this Agreement. Simsmetal shall log all calls to the Hotline, and shall take 

commercially reasonable efforts to investigate and resolve each complaint made on the Hotline in 

a timely and good-faith manner. In addition, during any period in which the outside temperature 

is at least 40 degrees Fahrenheit, Simsmetal shall promptly disseminate to SMR, between the hours 

of 9:00 a.m. and 5:00 p.m. Monday through Friday, calls complaining of excessive odors which 

the caller states he or she believes are emanating from Claremont Terminal.  Upon forwarding any 

odor complaint to SMR, and determining that Simsmetal is not the source of the odor, Simsmetal 

shall be relieved of any further obligation to investigate and/or remediate the odor complaint that 

was forwarded to SMR.  All calls to the Hotline shall be logged with the date, time, caller contact 

information (if provided), nature and description of the call, and actions taken in response, if any.  

b. Noise 

(i) Training: Simsmetal shall implement and maintain a mandatory training program for all 

employees whose job functions may contribute to the generation of excessive or loud impulse 

noises at the Simsmetal Facility, specifically, equipment operators and yard supervisors. Initial 

training shall be completed within ninety (90) days of the Settlement Effective Date for all current 

relevant employees, and, subsequently, for all new hires prior to beginning of independent 

operation of applicable machinery. Refresher training shall be conducted annually. 

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 22 of 254   Trans ID: LCV2026107185 



19 
 

(ii).  Overnight Noise:  Within one year of the Settlement Effective Date, Simsmetal shall 

take any and all necessary steps to ensure that activities at the Simsmetal Facility do not cause 

noise levels in excess of fifty decibels (50db), pursuant to N.J.A.C. 7:29-1.1 et seq., and Jersey 

City Ordinance § 222-5.2,  to reach the Port Liberté property line between the hours of 10:00 p.m. 

and 7:00 a.m.  Among these measures, but without limitation, Simsmetal shall construct the 

Shredder Barrier designed to reduce the impact of noise emanating from the Metal Shredder and/or 

its associated equipment. All vessel/stevedoring activities at the Simsmetal Facility shall be 

conducted from 7:00 a.m. until 10:00 p.m. Monday through Friday, and 8:00 a.m. until 10:00 p.m. 

Saturday and Sunday.   

c. Air pollution: 

(i) Fugitive Dust: Within thirty (30) days of the Settlement Effective Date Simsmetal shall 

make commercially reasonable efforts to ensure that activities at the Simsmetal Facility do not 

cause unreasonable levels of fugitive dust emissions to leave the Simsmetal Facility by, without 

limitation, creating and implementing a fugitive dust emissions plan and training program.  

(ii) Air Monitoring: Simsmetal shall conduct a three-month air monitoring program at two 

locations on the northern side of Simsmetal Facility plus one location to be determined for 

purposes of background sampling, to commence within six months of the Settlement Effective 

Date, in order to monitor PM10.  Simsmetal will share a summary of all hourly sampling results 

and corresponding meteorological data with Plaintiffs’ counsel monthly.  
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d. Fire Detection and Suppression Systems: 

(i). Stockpile Safety Measures: Simsmetal shall equip all shredder infeed post-consumer 

recyclable metal stockpiles with fire detection and prevention systems. These systems shall 

include, at a minimum: 

(a). Infrared thermal imaging cameras and/or heat sensors and/or comparable 

systems, such has human detection, capable of detecting elevated temperatures or potential 

hot spots; 

(b) Fire extinguishers and other portable suppression equipment accessible 

throughout the Facility and inspected regularly. 

(ii)  Fire Suppression Infrastructure Implementation: The equipment set forth above, shall 

be installed and operational within ninety (90) days of the Settlement Effective Date. Simsmetal 

shall also develop and maintain site-specific fire response procedures, including coordination with 

the local fire department. 

e. Light: 

(i) Upon completion of the Shredder Barrier, Simsmetal shall reasonably reorient lights 

from the Metal Shredder and its vicinity that face Port Liberté in order to minimize impact of lights 

shining toward Port Liberté.  

(ii) Within ninety (90) days of Settlement Effective Date, Simsmetal shall take 

commercially reasonable measures to minimize the impact of light west of the Metal Shredder on 

residences in Port Liberté.  

3.4.  Injunctive Relief by SMR.  As further relief to the Class Members, SMR will 

undertake the following actions. 
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a. To address complaints of excessive noise at night emanating from SMR’s 

business activities at the SMR Facilities, SMR will maintain the process through which the back-

up alarms on SMR mobile equipment in use at the SMR Facilities are shut down, and use only 

strobe lights, from 6:00 p.m. to 6:00 a.m.  SMR will also instruct, and use its best efforts to require, 

third-party tug operators delivering or picking up barges going to or from the SMR Facilities to 

continue to maintain the process through which they communicate by means other than 

loudspeaker, to the extent that such tug operators are under SMR’s control.  SMR’s obligations in 

this regard also include tugs transporting barges used by SMR which are temporarily “parked” in 

the waterway on the Northeast-facing side of Claremont Terminal, whether or not their presence 

is related to processing activities there.  

b. To address complaints of excessive light emanating from SMR’s business 

activities at the SMR Facilities at night, SMR  (a) has investigated and adjusted downward the 

direction of, and added hoods to, the lights mounted on the exterior of the SMR Glass Plant that 

are visible from parts of Port Liberté, and will continue to maintain such lighting changes to the 

extent that they do not compromise operational safety; and (b) has investigated the lights located 

to the east of the receiving building of the MRF and determined that none of those lights are pointed 

at Port Liberté, and that all of them are used in connection with SMR’s business, and, accordingly, 

no adjustments to those lights are necessary.   

c. Handling of Odor-related Calls to Hotline.  

(i) To address calls from Class Members to the Hotline (described in paragraph 3.3 above) 

complaining of excessive odors during any period in which the outside temperature is at least 40 

degrees Fahrenheit, SMR will implement a procedure to investigate and follow-up on such calls 

which are directed by Simsmetal to SMR between the hours of 9:00 a.m. to 5:00 p.m. on weekdays 
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(other than holidays).   SMR will maintain a log of such calls, including the results of such 

investigations and any actions taken to mitigate the odor.    

            (ii) SMR will promptly investigate any odor-related calls to the Hotline which are 

directed to SMR by SimsMetal as described in paragraph 3.4(c)(i) above.   If SMR is able to 

confirm that either of the MRF Facilities is the source of the odor, SMR will promptly make 

commercially reasonable efforts in a good faith manner within a reasonable time to mitigate the 

odor with a misting or similar system. 

 (iii) If the caller provides an email address, SMR will send an email to that caller 

informing him or her of SMR’s determination of whether or not one of the MRF Facilities is the 

source of the odor and, if so, what SMR has done or is doing to mitigate the odor.  Upon sending 

an email informing a caller that one of the MRF Facilities is not the source of the odor complaint 

to SMR, or if the caller does not provide an email address, SMR shall be relieved of any further 

obligation to investigate, remediate or report on such odor complaint. 

 3.5. Creation of and Payments into the Settlement Fund, and Payment of Notice and 

Administrative Costs.  

  a. In further partial consideration for the dismissal of the Litigation with 

prejudice under the terms of this Agreement, Defendants shall create a Settlement Fund to make 

payments of settlement benefits to the Class Members and to make the other payments as set forth 

below.   

  b. Within ten calendar days of entry of the Preliminary Approval Order, 

Defendants shall pay to the Settlement Administrator all amounts to be paid for providing notice 

of the Settlement, as set forth in Section V below.   
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  c. Within five calendar days after the Settlement Effective Date, Defendants 

shall pay or cause to be paid into the Settlement Fund the following:  

   (i) The Defendants’ respective one-third shares of the remaining estimated 

Notice and Administrative Costs payable to the Settlement Administrator, as set forth in Section 

V below.  SimsMetal’s and SMR’s total respective shares of the payments required in this 

paragraph and in paragraph 3.5(b) above and 3(g) below are not included within, but are in addition 

to, the amount of their contributions to the Settlement Fund.   

    (ii)  The Class Counsel Fees and Expenses Award, as set forth in 

Section IV below.  Simsmetal shall be responsible for paying $461,465.80 (84.75%) of that 

amount.  SMR shall be responsible for paying $83,036.62 (15.25%) of that amount.  Immediately 

upon clearance of these amounts, the Settlement Administrator shall remit to Class Counsel by 

wire transfer the Class Counsel Fees and Expenses Award.   

    (iii) The Total Class Settlement Payment.  The Total Class 

Settlement Payment shall equal the amount of the remainder of the Total Settlement Amount after 

deducting (i) the amount of Class Members’ one-third (1/3) share of the Notice and Other 

Administrative Costs due to the claims administrator; and (ii) the total amount of the Class Counsel 

Fees and Expenses Award due from both Defendants.  The Total Class Settlement Payment (plus 

interest as set forth in section 3(f) below) represents the amount of total cash benefits available to 

the Class Members.   

  d. Interest earned on the Settlement Fund shall compound within that fund and 

shall be available to pay Settlement benefits to Class Members.   

After all payments of Settlement benefits to Class Members have been paid and all other tasks of 

settlement administration have been completed by the Settlement Administrator (other than the 
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payment called for in subparagraph 3(f) below), the Settlement Administrator shall issue a final 

invoice to Defendants and Class Counsel for any remaining fees and costs of settlement 

administration. Defendants shall pay their respective one-third shares, and the Class Members’ 

one-third share shall be paid out of the Settlement Fund.      

  e. If any money remains in the Settlement Fund after the payment of each of 

the amounts set forth in subparagraphs (b) through (d) above, that amount shall be paid by the 

Settlement Administrator in the form of a check to the PLHA, as a cy pres distribution, for further 

use or distribution as the Board of the PLHA deems appropriate.   

 3.6. Form of Payment to Class Members.  All Settlement benefits to be paid to Class 

Members who have filed a valid Claim are to be paid in the form of a check issued in the name of 

the Class Member, based upon the records of ownership and leases of the Class Condominium 

Units, as compiled by the Settlement Administrator with the assistance of the Parties.   

 3.7. Plan of Allocation and Applicable Allocated Percentages for Class Members.  Class 

Members who have filed a valid Claim shall be entitled to payment of cash benefits from the 

Settlement Fund on a pro rata, per-share basis, according to the following formula, which is based 

on the individual Class Condominium Unit in which the Class Member owns or owned, or resides 

or resided, as appropriate, and the Class Condominium Building in which that unit is located. 

  a. A Class Member who has submitted a valid Claim and who either currently 

resides, or during the Class Period, formerly resided, in a Class Condominium Unit in one of the 

Primary Buildings, will receive one discrete residency settlement share for that status. 

  b. A Class Member who has submitted a valid Claim and who either currently 

owns, or during the Class Period, formerly owned, a Class Condominium Unit in one of the 

Primary Buildings, will receive one discrete ownership settlement share for that status. 
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  c. A Class Member who has submitted a valid Claim and who either currently 

resides or during the Class Period, formerly resided in a Class Condominium Unit in one of the 

Primary Class Buildings for three years or more, will receive one additional discrete residency 

settlement share for that status. 

  d. A Class Member who has submitted a valid Claim and who currently owns 

or during the Class Period formerly owned a Class Condominium Unit for three years or more in 

one of the Primary Class Buildings, will receive one additional discrete ownership settlement share 

for that status. 

  e. A Class Member who has submitted a valid Claim and who either currently 

resides, or during the Class Period, formerly resided, in a Class Condominium Unit in one of the 

Secondary Class Buildings, will receive a one-quarter residency settlement share for that status. 

  f. A Class Member who has submitted a valid Claim and who either currently 

owns, or during the Class Period, formerly owned, a Class Condominium Unit in one of the 

Secondary Class Buildings, will receive a one-quarter ownership settlement share for that status. 

  g. A Class Member who has submitted a valid Claim and who currently resides 

or during the Class Period formerly resided in a Class Condominium Unit in one of the Secondary 

Class Buildings for three years or more, will receive a one-quarter additional residency settlement 

share for that status. 

  h.  A Class Member who has submitted a valid Claim and who currently owns 

or during the Class Period formerly owned a Class Condominium Unit for three years or more in 

one of the Secondary Class Buildings, will receive a one-quarter additional ownership settlement 

share for that status. 
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  i. The owners and residents of each Class Condominium Unit in a Primary 

Class Building are entitled, collectively, to a maximum of two residency shares and two ownership 

shares per Class Condominium Unit.  The owners and residents of each Class Condominium Unit 

in a Secondary Class Building are entitled, collectively, to a maximum of one-half residency share 

and one-half ownership share per Class Condominium Unit.  If more than one owner owned a 

Class Condominium Unit, the ownership settlement share shall be allocated equally among them.  

If more than one owner owned a Class Condominium Unit for more than three years, the additional 

ownership settlement share shall be allocated equally among them.  If more than one resident 

resided in a Class Condominium Unit, the residency settlement share shall be allocated equally 

among them.  If more than one resident resided in a Class Condominium Unit for more than three 

years, the additional residency settlement share shall be allocated equally among them.  

j. Only persons holding legal ownership or leasehold interests in the Class 

Condominium Units shall be entitled to Settlement benefits.  The final determination of ownership 

and residency shares shall be made by the Settlement Administrator based upon such records as it 

deems necessary reflecting legal ownership and lessee status in the Class Condominium Units.  

The Settlement Administrator shall calculate the Applicable Allocated Percentage for each Class 

Member, taking into account: (a) the dates in which the Class Member resided in or owned, as 

appropriate, one or more Class Condominium Units; and (b) the number of other Class Members, 

if any, who also resided in or owned, as appropriate, a given Class Condominium Unit during the 

period in question, and the dates of their respective ownership or residency, as appropriate, such 

that the Settlement Administrator can determine the number of residency or ownership shares, as 

appropriate, to which each Class Member is entitled, as specified in paragraph 3.7(a) through (i) 

above.  
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 3.8. Proof of Claim.   

  a. To submit a Claim for a cash payment under the Settlement, a Claimant 

must complete and submit a Claim Form that includes certain information specified in the Claim 

Form, sufficient to permit the Settlement Administrator to identify the Class Member and confirm 

the Claimant’s ownership or residency status in Class Condominium Unit, as appropriate.  Each 

Claimant shall complete the Claim Form either in online or in hard copy form and shall either 

submit the Claim Form to the Settlement Administrator electronically via the Settlement Website 

or mail the original signed Claim Form to the Settlement Administrator so that it is received by 

the last day of the Claims Period.   

  b.  In the event that a Class Member submits a timely Claim Form by the 

Claims Deadline but the Claim Form is incomplete or deficient, then the Settlement Administrator 

shall give such Class Member reasonable opportunity to provide any requested missing 

information, which information must be received by the Settlement Administrator no later than 30 

calendar days after the Claims Deadline.  In the event the Settlement Administrator receives such 

information more than 30 calendar days after the Claims Deadline, then any such claim shall be 

denied without further notice.  The Settlement Administrator may contact any Class Member who 

has submitted a Claim Form to obtain additional information necessary to verify the Claim Form. 

3.9. Review of Claims.   

  a. Class Counsel shall provide the Settlement Administrator with the 

addresses of Class Condominium Units that Class Counsel has identified and a list of owners and 

residents of Class Condominium Units during the Class Period from a list Class Counsel has 

obtained from the PLHA via a discovery subpoena.  The parties agree that such list is not 

necessarily accurate and complete and may be supplemented by additional information obtained 
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by the Settlement Administrator.  In that regard, the Settlement Administrator shall use its own 

independent efforts to identify additional past and present owners and residents of Class 

Condominium Units, using the above list furnished by Class Counsel.  The Settlement 

Administrator’s independent efforts will include, without limitation, employing search procedures, 

such as those conducted by TransUnion LLC.   

  b. The Settlement Administrator shall be responsible for reviewing all Claims 

to determine their validity, including without limitation, rejecting any Claim that (i) does not 

comply in any respect with the instructions on the Claim Form; (ii) is submitted after the expiration 

of the Claims Period; or (iii) is submitted by an individual who has not been identified or otherwise 

verified by the Settlement Administrator as a Class Member.  The Settlement Administrator is 

authorized to require such additional information as it deems necessary to verify the validity of 

any Claims, in accordance with customary and reasonable fraud prevention and other 

commercially reasonable business practices. 

3.10. Unclaimed Settlement Class Benefits or Uncleared Checks.   

a. Checks issued pursuant to this Agreement shall expire 90 calendar days 

after they are issued, provided however, that a failure by any Class Member to deposit or cash a 

check within the period allotted shall have no effect on that individual’s release pursuant to 

paragraph 9.1 below.  Subject to good cause shown by the Class Member, the Settlement 

Administrator may reissue a check at any time up to an additional 15 calendar days following the 

original 90-day period.  If any issued settlement checks are not cashed or deposited after 60 

calendar days from issuance, the Settlement Administrator will send an email reminder to each 

Class Member reminding them that if they fail to cash a settlement check by the 90-day deadline, 

the check will expire and become non-negotiable.  Those Class Members whose checks are not 
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cashed within the period set forth in this subparagraph shall be ineligible to receive a cash 

Settlement benefit, and Defendants shall have no further obligation to make any payment pursuant 

to this Agreement, or otherwise, to such Class Members. 

b. All amounts from uncashed checks issued in the distribution of cash 

settlement payments will be added to the Settlement Fund and (to the extent that there are 

remaining funds in the Settlement Fund after all payments required under this Settlement 

Agreement have been made)  shall be paid by the Settlement Administrator in the form of a check 

to the PLHA, as a cy pres distribution, for further use or distribution as the Board of the PLHA 

deems appropriate. 

3.11.   Tax Obligations.   

a.  The Settlement Administrator shall timely and properly file, or cause to be filed, all Tax 

Returns required or advisable with respect to the earnings on the funds deposited in the Settlement 

Fund, including, without limitation, those described in Treasury Regulation § 1.468B-2(k).  Such 

Tax Returns shall be prepared consistently with this paragraph and shall reflect that all taxes 

(including any estimated taxes, earnings or penalties) on the income earned on the funds deposited 

in the Settlement Fund shall be paid out of the Settlement Fund as provided in this Agreement. 

b. Each Class Member must possess a valid SSN/TIN and shall be required to 

provide such number with their Claim Form.  The provision of a valid SSN/TIN is necessary to 

comply with federal tax reporting and withholding requirements, including those under Internal 

Revenue Code §§ 6041 and 3406 and their corresponding Treasury Regulations.  Failure to provide 

a valid SSN/TIN may result in the imposition of federal backup withholding at the rate prescribed 

by law (currently 24%) on any payment reportable on IRS Form 1099s, and such withholding shall 

be deducted from the distribution amount otherwise payable to the Class Member. The Settlement 
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Administrator may require each Class Member to complete and submit IRS Form W-9 to certify 

their SSN/TIN, ensuring accurate reporting and compliance with all applicable federal tax 

obligations.  

c. The Parties shall have no liability or responsibility for any taxes, penalties 

or interest owed with respect to the Total Cash Settlement Payment, nor for the filing of any Tax 

Returns with the Internal Revenue Service or any other taxing authority, beyond the payment of 

such amounts as administrative costs from the Settlement Fund, as provided in this Agreement. 

d. All taxes owed by the Settlement Fund shall be treated as administrative 

expenses and shall be timely paid, or caused to be paid, by the Settlement Administrator out of the 

Settlement Fund without prior order of the Court or further approval by the Parties.  The Settlement 

Administrator shall withhold from any distributions such amounts as may be necessary to satisfy 

the obligations described in this paragraph, including any amounts required to be withheld under 

Treasury Regulation § 1.468B-2(1)(2). 

IV. ATTORNEYS’ FEES AND EXPENSES 
 

4.1.  Plaintiffs shall petition the Court for (and Defendants have agreed not to oppose) 

an award of attorneys’ fees in an amount not to exceed $491,617.50, plus reimbursement of Class 

Counsel’s reasonable out-of-pocket costs in an amount not to exceed $52,884.92.  Plaintiffs will 

file their Petition before the expiration of the notice period so that Class Members who wish to 

review the Petition before submitting a Claim or choosing to exclude themselves from the 

Settlement may do so.  Plaintiffs and Class Counsel agree that they will not seek recovery of any 

greater amounts of attorneys’ fees and expenses than that set forth in this paragraph.  The Parties 

understand and acknowledge that the award of attorneys’ fees and expenses is within the Court’s 

discretion.   
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4.2. The Parties’ negotiation of, and agreement to, the attorneys’ fees and expenses set 

forth in paragraph 4.1 above did not occur until after the substantive terms of this Agreement had 

been negotiated and agreed upon.   

4.3. If and to the extent that counsel other than Matsikoudis & Fanciullo, LLC or 

Law Offices of G. Martin Meyers, P.C. apply for an award of attorneys’ fees and expenses, 

Defendants reserve the right to oppose all such applications on any grounds, including without 

limitation, the grounds that Defendants have not agreed to pay such fees and expenses and that 

they are unreasonable or duplicative.  Plaintiffs and Class Counsel shall cooperate with Defendants 

to the extent reasonably necessary to effectuate the intent of this paragraph, and warrant and 

represent that, as of the date of this Agreement, they are each unaware of any other counsel who 

intend to apply for an award of attorneys’ fees and expenses in addition to that by the undersigned 

Class Counsel. 

4.4. If this Agreement is terminated pursuant to any of its provisions, Defendants’ 

obligations under this Section, including the obligation to pay any amount of attorneys’ fees or 

expenses, shall likewise be terminated. 

4.5. Any application for an award of attorneys’ fees and expenses is to be considered 

separate from the approval of this Settlement, and any challenges to any such awards shall not 

terminate or delay the Settlement, provided, however, that Defendants shall have no obligation to 

pay any Class Counsel Fees and Expenses until a Final determination on the appropriate amounts 

of such Class Counsel Fees and Expenses has been made and the total amount of Class Counsel 

Fees and Expenses which Defendants shall be obligated to pay shall not exceed the amount set 

forth in paragraph 4.1 above.  

V. CLAIMS ADMINISTRATION AND NOTICE TO CLASS MEMBERS 
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 5.1. The Settlement Administrator, subject to Court approval, shall help implement the 

terms of the proposed Settlement as set forth in this Agreement.  The Settlement Administrator 

shall be responsible for administrating the Settlement and related tasks, including, without 

limitation, (a) establishing the Settlement Website at which Claims can be filed online, and which 

posts the Class Email and Postcard Notices, Class Long Form Notice, and other related documents 

as directed by Class Counsel; (b) distributing and publishing the Class Email and Postcard Notices 

to Class Members; (c) causing the Class Publication Notice to be published; (e) answering 

inquiries from Class Members or forwarding such inquiries to Class Counsel or Defendants’ 

Counsel, as appropriate; (d) determining the Applicable Allocated Percentages of participating 

Class Members under this Settlement; (e) receiving and maintaining on behalf of the Court and 

the Parties any Class Member correspondence regarding Requests for Exclusion to the Settlement; 

(f) receiving, reviewing, determining the validity of and processing Claims and distributing 

payments to Class Members with valid Claims; and (g) otherwise assisting with the 

implementation and administration of the Settlement terms.  

5.2. Performance Standards of Settlement Administrator.  The contract with the 

Settlement Administrator shall obligate the Settlement Administrator to abide by the following 

performance standards: 

  a. The Settlement Administrator shall provide prompt, accurate and objective 

responses to inquiries from Class Counsel and Defendants’ Counsel, and shall periodically report 

on class notice, Claims, Requests for Exclusion, and objectors; and 

  b.  The Settlement Administrator shall keep no confidences from counsel for 

any of the Parties in connection with its administration of this Agreement.  
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 5.3. Class Member Information Provided by Class Counsel to the Settlement 

Administrator. 

  a. On or before 15 calendar days after entry of the Preliminary Approval 

Order, Class Counsel shall provide the Settlement Administrator with a list of any and all persons 

that records made available to Class Counsel indicate are Class Members and their last known 

email and postal addresses.  Such information shall include, at a minimum, the list of owners and 

residents Class Counsel obtained from the PLHA via subpoena.   

b. As set forth in paragraph 3.9(a) above, the Settlement Administrator shall 

make its own independent efforts to supplement the list provided by Class Counsel pursuant to 

paragraph 5.3(a) above by employing search procedures maintained and operated by TransUnion 

LLC.   

c. Because the information about Class Members that will be obtained by the 

Settlement Administrator will consist of confidential, non-public and personal information, as well 

as other information protected by applicable privacy laws, the Settlement Administrator will 

execute a non-disclosure agreement and will take all reasonable steps to ensure that any 

information provided to  it by Class Counsel or which Settlement Administrator otherwise obtains  

will be used solely for the purpose of effectuating this Settlement.  The Settlement Administrator 

shall administer  the Settlement in accordance with the terms of this Agreement.  

 5.4. Notice Requirements to Class Members. 

a. The Settlement Administrator will send via electronic mail two Class Email 

Notices to Class Members at their last known email addresses, as set forth in the records made 

available to or otherwise obtained by the Settlement Administrator through the efforts set forth in 

paragraph 5.3(a) and (b) above.  The Settlement Administrator will send the first Email Notice on 
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or before 21 calendar days after entry of the Preliminary Approval Order and will send the Second 

Email Notice to any Class Member who, by that date, had not already submitted a valid Claim 42 

calendar days after the entry of Preliminary Approval.  The form of the Class Email Notice shall 

be substantially similar to the form attached as Exhibit B to this Agreement and shall be approved 

by the Court before dissemination.   

 b. The Settlement Administrator will also send via U.S. Mail a Class Postcard 

Notice to Class Members at their last known street and mailing addresses, as set forth in the records 

made available to or otherwise obtained by the Settlement Administrator through the efforts set 

forth in paragraph 5.3(a) and (b) above.  The Settlement Administrator will mail the Class Postcard 

Notice on or before 30 calendar days after entry of the Preliminary Approval Order.  Should the 

Settlement Administrator receive any undelivered Class Postcard Notices, it will conduct one skip 

trace or postal look-up to search for a new address for such Class Member and resend the Class 

Postcard Notice to any newly found Class Member address.  The form of the Class Postcard Notice 

shall be substantially similar to the form attached as Exhibit D to this Agreement and shall be 

approved by the Court before dissemination.  

c. The Settlement Administrator will also cause the Class Publication Notice 

to be published in the electronic version of The Star-Ledger (www.nj.com/starledger) starting 30 

calendar days after entry of the Preliminary Approval Order, and then on a second occasion 45 

days after entry of the Preliminary Approval Order.   

   d. The Class Email Notice, Class Postcard Notice and Class Publication 

Notice will each contain information informing Class Members of (i) the preliminary approval of 

the Settlement; (ii) the scheduling of the Final Approval Hearing; and (iii) the opportunity for 

Class Members to submit claims or to exclude themselves from or object to the Settlement.  The 
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costs for processing and disseminating the Class Email Notice, Class Postcard Notice and Class 

Publication Notice will be paid from the Notice and Other Administrative Costs paid to the 

Settlement Administrator, as set forth in paragraph 3.5(b) and (c) above.  

e. The Settlement Administrator shall create a Settlement Website (either 

www.PortLiberteSettlement.com or a substantially similar domain name), which will contain 

information describing the Settlement and will contain the Class Long Form Notice (Exhibit C to 

this Agreement), the Class Email Notice (Exhibit B to this Agreement), the Class Postcard Notice 

(Exhibit D to this Agreement), the Class Publication Notice (Exhibit E to this Agreement ), Class 

Counsel’s contact information, a copy of this Agreement, and a copy of the FAC, as filed in the 

Superior Court of New Jersey, Law Division, Hudson County.  The Settlement Administrator will 

create the Settlement Website on or before 19 calendar days after entry of the Preliminary 

Approval Order.  The cost of the Settlement Website will be paid for from the Notice and Other 

Administrative Costs paid to the Settlement Administrator, in accordance with paragraph 3.5(b) 

and (c) above.  The Class Long Form Notice, Class Email Notice, Class Postcard Notice and Class 

Publication Notice will also be posted by Class Counsel in a prominent location on Class Counsel’s 

website, www.mf-legal.com.   

f. The Claims Period shall run for a period of 120 days after entry of the 

Preliminary Approval Order.  

g. Proof of Notice.  No later than ten days before the Final Approval Hearing, 

the Settlement Administrator shall provide an affidavit, certification or declaration to the Court, 

with a copy to the Parties, attesting that notice was published and distributed in accordance with 

the terms of this Agreement, and that claims were received and processed in a manner consistent 

with the terms of this Agreement.   
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h. All valid Claim Forms must be postmarked or received by the Settlement 

Administrator no later than 120 days from the date of the Preliminary Approval Order.  The Claim 

Forms must be submitted to the Settlement Administrator either electronically via the Settlement 

Website or via U.S. Mail. 

i. Within 30  days of the Settlement Effective Date, the Settlement 

Administrator shall, consistent with paragraphs 3.1, 3.6 and 3.7 above, and the information 

provided by Class Counsel and obtained through its own independent efforts, distribute payments 

from the Settlement Fund to the Class Members who have, in a timely manner, completed valid 

Claim Forms and submitted such forms to the Settlement Administrator, by sending payment to 

Class Members in the form of a check sent via U.S. Mail.   

 5.5. The Parties agree that the methods of notice set forth in this Section constitute the 

best form of notice to the Class Members that is practicable under the circumstances.   

VI. REQUESTS FOR EXCLUSION BY CLASS MEMBERS 

6.1. Any Class Member may make a Request for Exclusion by mailing such request in 

writing to the Settlement Administrator, at the address set forth on the Settlement Website and in 

the Class Long Form Notice.  Any Request for Exclusion must be mailed and postmarked no later 

than 20 days before the date of the Final Approval Hearing.  Any Request for Exclusion shall (a) 

state the name, address, telephone number, and email address of the person requesting exclusion; 

(b) state whether that person claims to be a resident, owner or both; (c) provide the dates during 

which the person held such status; (d) include a clear statement that the person is a Class Member 

who elects to be excluded from the Settlement Class and from any Judgment entered pursuant to 
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this Settlement; and (e) contain the person’s signature or the signature of an individual authorized 

to act on the person’s behalf.  

6.2.  Any Class Member who submits a timely Request for Exclusion may not file an 

objection to the Settlement and shall be deemed to have waived any rights or benefits under the 

Settlement or this Agreement. 

6.3. The Settlement Administrator shall report the names of all individuals who have 

submitted a Request for Exclusion to the Court no less than ten days before the Final Approval 

Hearing.  

6.4. Any Class Member who wishes to be excluded from the Settlement Class can only 

opt out for himself or herself and, except for minors, cannot opt out for any other person.  Nor can 

any person within the Settlement Class authorize any other person to opt out on his or her behalf.   

VII. OBJECTIONS BY CLASS MEMBERS 

7.1. The Parties will request that the Court enter an order requiring any Class Member 

who wishes to be heard orally at the Final Approval Hearing, or who wishes for any objection to 

be considered, to file a written notice of objection with the Court no later than 20 days before the 

Final Approval Hearing, and to mail a copy of such objection to the Settlement Administrator, 

Class Counsel and Defendants’ Counsel.  Such objections shall (a) state the name, address and 

telephone number of the person; (b) state whether that person claims to be a resident, owner or 

both, and the dates during which the person held such status; (c) state whether the person is 

represented by counsel, and if so the identity of such counsel; (d) provide proof of membership in 

the Settlement Class; (e) contain a detailed statement of each objection asserted, including the 

grounds for objection and reasons for appearing and being heard, together with any evidence and 
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documents in support of the objection; and (f) contain the person’s signature or the signature of an 

individual authorized to act on the person’s behalf. 

7.2. The agreed-upon procedures and requirements for filing objections in connection 

with the Final Approval Hearing are intended to ensure the efficient administration of justice and 

the orderly presentation of any Class Member’s objections to the Settlement, in accordance with 

such Class Member’s due process rights.  The Preliminary Approval Order will require all Class 

Members who have any objections to file with the Court such notice of objection or request to be 

heard, and to serve by mail or hand delivery such notice of objection or request to be heard upon 

the Settlement Administrator at the address set forth in the Class Long Form Notice and posted on 

the Settlement Website, by no later than the Objection Date.  The Preliminary Approval Order will 

further provide that objectors who fail to properly or timely file their objections with the Court, 

along with the required information and documentation set forth above, or who fail to serve them 

as provided above, shall not be heard during the Final Approval Hearing, nor shall their objections 

be considered by the Court. 

7.3. Class Members may object either on their own or through an attorney hired at their 

own expense.  If an objecting Class Member hires an attorney to represent him or her, that attorney 

must file with the Court and serve upon the Parties’ respective counsel, a notice of appearance no 

later than 20 days before the Final Approval Hearing.     

7.4. Any objection that fails to satisfy the requirements of this Section, or that is not 

properly and timely submitted, shall be deemed ineffective, and deemed by the Parties to have 

been waived, and the Parties will argue that the Class Member asserting such objection may not 

have his or her objection heard or otherwise considered by the Court. 

VIII. COURT ADMINISTRATION OF THE SETTLEMENT 
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 8.1. The Parties agree that Plaintiffs will stipulate to as many further extensions of time 

of the deadline for SMR to answer, move against or otherwise respond to the FAC as are necessary, 

and that Plaintiffs may move for preliminary and final approval of this settlement before SMR has 

filed an answer or motion to dismiss the FAC.   

 8.2. If the Court makes any order whose terms are inconsistent with the terms of this 

Agreement (except for an order reducing the amount of legal fees or expenses awarded to Class 

Counsel), then any Party has the right to terminate and withdraw from this Agreement.  

 8.3. This Agreement was entered into only for the purpose of settlement of the 

Litigation.  In the event that (a) this Agreement is terminated by any Party as permitted by the 

preceding paragraph; (b) the Court conditions either the Preliminary Approval Order or the Final 

Approval Order and Judgment on any modifications of this Agreement that are not acceptable to 

all Parties; (c) the Court does not finally approve this Agreement or enter a Final Approval Order 

and Judgment; or (d) a final settlement does not occur for any reason, then this Agreement shall 

be deemed null and void ab initio and the Parties shall be deemed restored to their respective 

positions as of the date of this  Agreement.  In that event: (a) any Settlement Class shall be 

immediately de-certified, and any order granting preliminary approval of the Settlement shall 

immediately be deemed null, void and vacated, and shall have no further force and effect, all 

without the need for any further action by the Court or the Parties; (b) the Litigation will revert to 

the status on the date of this Agreement; and (c) no term or draft of this Agreement, or any part of 

the Parties’ settlement discussions, negotiations or documentation will have any effect or be 

admissible into evidence for any purpose in the Litigation or any other proceeding.   

XI. RELEASE, DISMISSAL OF LITIGATION AND JURISDICTION OF COURT 
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9.1. Release.  Upon the Settlement Effective Date, the Class Representatives, for 

themselves and on behalf of all Class Members, and each of the Class Representatives’ and Class 

Members’ respective heirs, spouses, parents, family members, trustees, executors, administrators, 

successors, assigns, employees, agents, representatives, any and all other persons or entities acting 

under the supervision, direction, control or on behalf of any of the foregoing, and any and all other 

persons or entities that could claim by or through them (collectively, the “Class Representative 

and Class Releasors”), fully, finally and forever settle and compromise with, and release and 

discharge, Defendants and their respective present and former parent companies and any and all 

other companies in the parent companies’ chain of ownership, subsidiaries, divisions, related or 

affiliated companies, wholly owned companies, owners, shareholders, partners, members, officers, 

directors, managers, employees, consultants, agents, attorneys, insurers, representatives, 

accountants, beneficiaries, heirs, successors, predecessors, assigns, vendors, business partners, and 

any individual or entity which could be jointly liable with any of the foregoing, and all other 

persons acting under the supervision, direction, control or on behalf of any of the foregoing 

(collectively, the “Defendant Releasees”) of and from all claims that were made or could have 

been made based on the facts alleged in the Litigation arising out of, concerning or related to the 

environmental impacts and effects on residents and owners of condominium units at Port Liberté 

of Defendants’ business operations at the Claremont Terminal, and arising before the Settlement 

Effective Date, whether known or unknown, and including, but not limited to, any and all manner 

of legal, equitable, federal, state, administrative, statutory or common law actions or causes of 

action, suits, claims, debts, liabilities, charges, losses, demands, obligations, guarantees, torts, 

contracts, agreements, promises, liens, damages of any kind (including liquidated damages and 

statutory, exemplary and punitive damages), restitution, interest, penalties, attorneys’ fees, costs 
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or expenses of any kind or nature whatsoever, asserted or unasserted, willful or not willful, 

intentional or not intentional, fixed or contingent, liquidated or unliquidated, which the Class 

Representative and Class Releasors now have or ever had against the Defendant Releasees 

(collectively, the “Released Claims”).  This paragraph is referred to in this Agreement as the 

“Release.” 

9.2. This Agreement and the Release set forth in this Section do not affect the rights of 

Class Members who timely and properly opt out of the Settlement.  

9.3. The administration and consummation of the Settlement as embodied in this 

Agreement shall be under the authority of the Court.  The Court shall retain jurisdiction to protect, 

preserve and implement the Settlement as memorialized in this Agreement, including, but not 

limited to, the Release set forth in this Section.  The Court expressly retains jurisdiction to enter 

such further orders as may be necessary or appropriate in administering and implementing the 

terms and provisions of the Agreement, including, but not limited to, orders enjoining Class 

Members from prosecuting Released Claims. 

9.4. Upon the Settlement Effective Date: (a) the Agreement shall be the final and 

exclusive remedy for any and all Class Members for the Released Claims, except those who have 

opted out in accordance with the terms and provisions of Section VI of this Agreement; 

(b) Defendants shall not be subject to any liability or expense to any Class Members with respect 

to Released Claims except as set forth in this Agreement; and (c) Class Members shall be 

permanently barred from initiating, asserting or prosecuting any and all Released Claims against 

Defendants in any manner, including in any local, state, or federal agency or court in the United 

States or any other tribunal.  This Release shall have res judicata, collateral estoppel, and all other 
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preclusive effect in all pending and future lawsuits, arbitrations or other suits, actions or 

proceedings involving any of the Defendant Releasees with respect to the Released Claims. 

9.5. No Other Lawsuit Pending.  Plaintiffs and Class Counsel represent that they have 

not filed any other lawsuit, claim, charge, or complaint against Defendants concerning the subject 

matter of the Litigation – i.e., the environmental impacts and effects on residents and owners of 

condominium units at Port Liberté of Defendants’ business operations at the Claremont Terminal 

– with any local, state or federal agency or court.  In the event that any agency or court assumes 

jurisdiction of any lawsuit, claim, charge, or complaint, or purports to bring any legal proceedings 

on Plaintiffs’ behalf against Defendants concerning the subject matter of the Litigation, then 

Plaintiffs shall promptly request that the agency or court withdraw from and dismiss the lawsuit, 

claim, charge, or complaint with prejudice. 

9.6. Plaintiffs and Class Counsel expressly understand and acknowledge that certain 

state statutes and principles of common law provide that a “general” release does not extend to 

claims that a creditor does not know or suspect to exist in his, her or its favor at the time of 

executing the release and which, if known, must have materially affected the settlement with the 

debtor.  To the extent that any Class Member may argue that such statutes or principles of common 

law are applicable here, Plaintiffs, on behalf of themselves and the Class Members, agree that any 

such statutes, principles of common law or other sources of legal authority of any and all 

jurisdictions that may be applicable are knowingly and voluntarily waived and relinquished as they 

relate to released Claims by the Class Members, and further agree and acknowledge that this is a 

material term of this Agreement. 

9.7. This Agreement may be pleaded as a full and complete defense to and may 

be used as the basis for a temporary restraining order or preliminary or permanent injunction 
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against any action, suit or other proceeding, which has been or may be instituted, prosecuted, 

continued to be prosecuted, or attempted, asserting any Released Claims. 

9.8. No person shall have any claim against Defendants based on the 

administration of this Agreement, including without limitation, to any distribution made or not 

made pursuant to this Agreement, except as to obligations imposed on Defendants by this 

Agreement.  

X. REPRESENTATIONS, WARRANTIES AND COVENANTS 

10.1. Class Counsel and Plaintiffs, who are signatories to this Agreement, represent and 

warrant that they have the authority, on behalf of Plaintiffs and the Settlement Class, to execute, 

deliver and perform this Agreement and to consummate all of the transactions that it contemplates.  

This Agreement has been duly and validly executed and delivered by Class Counsel and Plaintiffs 

and constitutes their legal, valid and binding obligation. 

10.2. Defendants’ Counsel and Defendants, who are signatories to this Agreement, 

represent and warrant that they have the authority to execute, deliver and perform this Agreement 

and to consummate all of the transactions that it contemplates.  This Agreement has been duly and 

validly executed and delivered by Defendants’ Counsel and Defendants and constitutes their legal, 

valid, and binding obligation. 

10.3. The Parties each represent and warrant that they have not assigned, transferred or 

purported to assign or transfer, in whole or in part, any interest in any of the rights and claims that 

are the subject of this Agreement. 

XI. MISCELLANEOUS PROVISIONS 

11.1.  This Agreement, its attached Exhibits and any related documents are not to be used 

in evidence and shall not at any time be construed or deemed to be an admission or concession by 
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Defendants with respect to any alleged wrongdoing, fault or omission of any kind whatsoever, 

regardless of whether or not this Agreement results in entry of a Final Approval Order as 

contemplated by the Parties.  Defendants specifically deny all of the allegations made in 

connection with the Litigation.  This provision shall survive the expiration or voiding of the 

Agreement. 

11.2. The headings of the Sections and paragraphs of this Agreement are included for 

convenience only and shall not be deemed to constitute part of this Agreement or to affect its 

construction. 

11.3. This Agreement, including all of its attached Exhibits, may not be modified or 

amended except in writing signed by all counsel for the Parties. 

11.4. This Agreement may be executed in one or more counterparts, each of which shall 

be deemed an original but all of which together shall constitute one and the same instrument.  The 

Parties further agree that this Agreement shall be binding upon the transmission by each Party of 

a signed signature page to all other Parties via electronic means (e.g., via facsimile or scan of a 

.pdf document), and such signatures shall have the same force and effect as original signatures. 

11.5. This Agreement shall be governed by and construed in accordance with the 

substantive laws of the State of New Jersey without giving effect to any choice or conflict of law 

provision, or rule that would cause the application of the laws of any other jurisdiction. 

11.6. Except as otherwise provided in this Agreement, each Party to this Agreement shall 

bear his, her, or its own costs of the Litigation. 
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11.7. The Parties to this Agreement reserve the right, by agreement and subject to the 

Court’s approval, to grant any reasonable extensions of time that might be necessary to carry out 

any of the provisions of this Agreement. 

11.8. The determination of the terms and drafting of this Agreement, including its 

Exhibits, has been by mutual agreement after negotiation, with consideration by and participation 

of all Parties and their counsel.  Since this Agreement was drafted with the participation of all 

Parties and their counsel, the presumption that ambiguities shall be construed against the drafter 

does not apply.  Each of the Parties was represented by competent and effective counsel throughout 

the course of settlement negotiations and in the drafting and execution of this Agreement, and there 

was no disparity in bargaining power among the Parties to this Agreement. 

11.9. Integrated Agreement.  All of the Exhibits to this Agreement are material and 

integral parts of this Agreement and are fully incorporated by reference.  This Agreement, together 

with its attached Exhibits, constitutes the entire, fully integrated agreement between the Parties 

and cancels and supersedes all prior written and unwritten agreements and understandings 

pertaining to the Settlement of the Litigation. 

11.10. Dispute Resolution. The Parties agree that any disputes regarding the terms and 

conditions of this Agreement, the Parties’ rights and obligations under this Agreement, or as to 

any disagreement regarding the manner in which any issue or dispute arising under this Agreement 

should be resolved, shall be submitted to the Court administering this Agreement. Prior to 

submitting any such issue or dispute to the Court, the parties are required to meet and confer in 

good faith in an effort to resolve the issue or dispute.  That Court shall retain continuing and 

exclusive jurisdiction over the Parties, including all Class Members, over the administration and 

enforcement of the Settlement and this Agreement, and over the distribution of benefits to the 
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Class Members.  Any disputes or controversies arising with respect to the interpretation, 

enforcement or implementation of the settlement or this Agreement must be submitted by formal 

and proper motion to that Court on notice to all parties pursuant to the New Jersey Rules of Court. 

Prior to filing any motion to enforce the injunctive relief provided for in this Agreement, Class 

Counsel must provide Defendants with a reasonable opportunity to cure the alleged deficiency.  .    

11.11. Notices.  All notices to the Parties’ attorneys under this Agreement shall be made 

in writing and communicated by electronic and regular mail to the following addresses: 

If to Plaintiffs or Class Counsel: 

William C. Matsikoudis, Esq.  
Derek S. Fanciullo, Esq. 
MATSIKOUDIS & FANCIULLO, LLC 
128 Monticello Avenue, STR 1 
Jersey City, New Jersey 07304 
(201) 915-0407 
bmatsikoudis@mf-legal.com 
 

 and  
 

  G. Martin Meyers, Esq. 
   Justin A. Meyers, Esq. 
   LAW OFFICES OF G. MARTIN MEYERS, P.C. 
   35 West Main Street, Suite 106 
   Denville, New Jersey 07834 
   (973) 625-0838 
   justin@gmeyerslaw.com 
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If to Simsmetal or its Counsel: 
 

  Leo J. Hurley, Jr., Esq. 
CONNELL FOLEY LLP 
Harborside 5 
185 Hudson Street, Suite 2510 
Jersey City, New Jersey 07311 
(201) 521-1000 
lhurley@connellfoley.com 
 

If to SMR or its Counsel: 
 

   David E. Sellinger, Esq. 
   Todd L. Schleifstein, Esq. 
   GREENBERG TRAURIG, LLP 

   500 Campus Drive, Suite 400 
   Florham Park, NJ 07932  
   (973) 360-7900 
   SellingerD@gtlaw.com 

 
 11.12. If the date for performance of any act required by or under this Agreement to be 

performed on a particular day or within a specified period of time falls on a Saturday, Sunday or 

legal or Court holiday, such act may be performed upon the next business day, with the same 

effect as if it had been performed on the day or within the period of time specified by or under 

 this Agreement. 
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The Parties and their respective counsel have executed this Settlement Agreement as of 

the date(s) indicated on the lines below.    

Dated: ________________, 2025 ________________________________ 

William C. Matsikoudis 
Matsikoudis & Fanciullo, LLC 
Counsel for Plaintiffs and the Settlement Class 

 
 
 
Dated: ________________, 2025  _________________________________ 
      G. Martin Meyers 

Law Offices of G. Martin Meyers, P.C. 
Counsel for Plaintiffs and the Settlement Class 

 
 
 
Dated: ________________, 2025  _________________________________ 
      Lionel Medina 

Plaintiff 
 

 
 
Dated: ________________, 2025  _________________________________ 
      Ekaterina Vorobeva 

Plaintiff 
 

 
Dated: ________________, 2025  _________________________________ 
      Karista Vaeth 

Plaintiff 
 

 
 
Dated: ________________, 2025  _________________________________ 
      Jennifer Scullion 

Plaintiff 
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Dated: ________________, 2025 ________________________________ 
Leo J. Hurley, Jr.   
Connell Foley, LLP 
Counsel for Defendants Simsmetal East LLC and 
Sims Group USA Holdings Corporation 
 
 

Dated: ________________, 2025 ________________________________ 
David E. Sellinger   
Greenberg Traurig, LLP 
Counsel for Defendant 
Sims Municipal Recycling of New York, LLC 

 
 
 
Dated: ________________, 2025  _________________________________ 
      By:   
       
      Defendant Simsmetal East LLC 
 
 
 
Dated: ________________, 2022  _________________________________ 
      By:   
       
      Defendant Sims Group USA Holdings Corporation 
 
 
 
Dated: ________________, 2025  _________________________________ 

By:  Thomas Outerbridge, President 
            
      Defendant Sims Municipal  

Recycling of New York, LLC 
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The Parties and their respective counsel have executed this Settlement Agreement as of 

the date(s) indicated on the lines below.    

Dated: ________________, 2025 ________________________________ 

William C. Matsikoudis 

Matsikoudis & Fanciullo, LLC 

Counsel for Plaintiffs and the Settlement Class 

 

 

 

Dated: ________________, 2025  _________________________________ 

      G. Martin Meyers 

Law Offices of G. Martin Meyers, P.C. 

Counsel for Plaintiffs and the Settlement Class 

 

 

 

Dated: ________________, 2025  _________________________________ 

      Lionel Medina 

Plaintiff 

 

 

 

Dated: ________________, 2025  _________________________________ 

      Ekaterina Vorobeva 

Plaintiff 

 

 

Dated: ________________, 2025  _________________________________ 

      Karista Vaeth 

Plaintiff 

 

 

 

Dated: ________________, 2025  _________________________________ 

      Jennifer Scullion 

Plaintiff 

 

 

December 18
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The Parties and their respective counsel have executed this Settlement Agreement as of 

the date(s) indicated on the lines below.    

Dated: ________________, 2025 ________________________________ 

William C. Matsikoudis 

Matsikoudis & Fanciullo, LLC 

Counsel for Plaintiffs and the Settlement Class 

 

 

 

Dated: ________________, 2025  _________________________________ 

      G. Martin Meyers 

Law Offices of G. Martin Meyers, P.C. 

Counsel for Plaintiffs and the Settlement Class 

 

 

 

Dated: ________________, 2025  _________________________________ 

      Lionel Medina 

Plaintiff 

 

 

 

Dated: ________________, 2025  _________________________________ 

      Ekaterina Vorobeva 

Plaintiff 

 

 

Dated: ________________, 2025  _________________________________ 

      Karista Vaeth 

Plaintiff 

 

 

 

Dated: ________________, 2025  _________________________________ 

      Jennifer Scullion 

Plaintiff 

 

 

Dec  21
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The Parties and their respective counsel have executed this Settlement Agreement as of 

the date(s) indicated on the lines below.    

Dated: ________________, 2025 ________________________________ 

William C. Matsikoudis 

Matsikoudis & Fanciullo, LLC 

Counsel for Plaintiffs and the Settlement Class 

 

 

 

Dated: ________________, 2025  _________________________________ 

      G. Martin Meyers 

Law Offices of G. Martin Meyers, P.C. 

Counsel for Plaintiffs and the Settlement Class 

 

 

 

Dated: ________________, 2025  _________________________________ 

      Lionel Medina 

Plaintiff 

 

 

 

Dated: ________________, 2025  _________________________________ 

      Ekaterina Vorobeva 

Plaintiff 

 

 

Dated: ________________, 2025  _________________________________ 

      Karista Vaeth 

Plaintiff 

 

 

 

Dated: ________________, 2025  _________________________________ 

      Jennifer Scullion 

Plaintiff 

 

 

December 18
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PORT LIBERTÉ SETTLEMENT CLAIM FORM 
 

Instructions 

If you are or were an owner or tenant of a condominium unit in certain buildings at Port Liberté, 
you may be eligible to receive a cash payment. 

You may be eligible for a payment (meaning that you’re a “Class Member”) if you owned or 
leased a unit at 1 Independence Way, 205 Shearwater Court West, 206 Shearwater Court West, 
207 Shearwater Court West, 208 Shearwater Court West, 100 Shearwater Court East, 101 
Shearwater Court East, 102 Shearwater Court East, 15 Freedom Way, or 4 Constellation Place 
that has windows, doors, balconies, or other open-air access facing business operations at 
Claremont Terminal at any point between April 26, 2018 and ______, 2026. Important 
information is available on the Settlement Website, www.PortLiberteSettlement.com. 

To file a Claim for a payment, you must complete and file this Claim Form.  You can either: 

(1) File Online:  File online at www.PortLiberteSettlement.com; or  

(2) File by Mail:  Fill out, sign, and return this form to: 

Port Liberté Settlement 
c/o JND Legal Administration 
PO Box 91232 
Seattle, WA 98111 

 
IMPORTANT:  THE DEADLINE TO FILE A CLAIM IS [DATE], 2026. 
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STEP 1:  PROVIDE YOUR CONTACT INFORMATION 
 
Name:   _______________________    ______________________    _____________________  
 (First) (Middle) (Last) 

Current Mailing Address:  ___________________________________    __________________  
 (Street) (Unit/Apt #) 
 
 _______________________________________    _____________    _____________________  

(City) (State)  (Zip Code) 
 
Telephone No.: ___ ___ ___ – ___ ___ ___ – ___ ___ ___ ___ 

 
Email Address:  _______________________________________________________________  

 
Social Security No.: ___ ___ ___ – ___ ___ ___ – ___ ___ ___ ___ ~OR~ 
 
Tax ID No.: ___ ___ – ___ ___ ___ ___ ___ ___ ___ 

 

STEP 2:  PROVIDE YOUR CLAIM ID AND PORT LIBERTÉ ADDRESS 
 

Claim ID: _____________________________ 
 
(Your Claim ID was included in the notice you received. We sent notices by email and mail. If you 
don’t know your Claim ID, please email info@PortLiberteSettlement.com or call 877-206-2311.)   

Port Liberté Address 

Street Address of Building:  _________________________________    __________________  
 (Street) (Unit #) 
 
 _______________________________________    _____________    _____________________  
                                        (City) (State)  (Zip Code) 
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STEP 3:  PROVIDE INFORMATION ABOUT YOUR OWNERSHIP OR 
TENANCY AT PORT LIBERTÉ 

I c own(ed) c lease(d) my unit at Port Liberté (check only one). 

IF YOU ARE OR WERE AN OWNER: 
I have owned my unit since _________________ (provide date of purchase of unit - 
MM/DD/YYYY).  

c Please attach a copy of a document demonstrating proof of ownership of the unit (such 
as a property title/deed, purchase agreement, or property tax bill/receipt). 

I sold my unit (if applicable) on ____________ (provide date of sale of unit - MM/DD/YYYY). 

I have lived in my unit from ________________ until ________________ (provide dates of 
residence in unit - MM/DD/YYYY). 
c Please attach a copy of a document demonstrating proof of residence at the unit (such 

as a utility bill). 
If anyone else was a co-owner with you while you owned the unit, please provide his/her name: 

 _________________________________  
(Co-owner #1) 

 _________________________________  
(Co-owner #2) 

 
Note: To receive a cash payment, each co-owner must either complete his or her own Claim 
Form or sign the Claim Form below. 
 
If applicable: I have leased my unit to someone else from _______________ until ______________ 
(provides dates of lease - MM/DD/YYYY) 

IF YOU ARE OR WERE A LESSEE: 
I leased my unit from the unit’s owner from _________________ until _____________ (provide 
dates of lease - MM/DD/YYYY). 
c Please attach a copy of your lease or some other proof of residence at the unit (such as  

a utility bill). 
If anyone else was a co-lessee with you while you leased the unit, please provide his/her name: 

 _________________________________  
(Co-lessee #1) 

 _________________________________  
(Co-lesse #2) 

 
Note: To receive a cash payment, each co-lessee must either complete his or her own Claim 
Form or sign the Claim Form below.  
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STEP 4: SIGN THE FORM 

£ Certification: I hereby certify under penalty of perjury that (1) the above and foregoing is true 
and correct; and (2) I believe, in good faith, that I currently own or lease an eligible unit at Port Liberté 
or that I previously owned or leased an eligible unit at Port Liberté at any point between April 26, 2018 
and the date of Preliminary Approval. 
  
 ____________________________          ____________________  
Your Signature                                                                   Date 
  
 ____________________________          ____________________  
Co-owner #1 / Co-lessee #1 Signature                            Date 
  
 ____________________________          ____________________  
Co-owner #2 / Co-lessee #2 Signature                            Date 
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EXHIBIT B 
 

 

To: ____________ 

From: info@PortLiberteSettlement.com 

Subject Line: Notice of Port Liberté Settlement and Cash Payment 

CLASS ACTION SETTLEMENT NOTICE 

IF YOU ARE OR WERE AN OWNER OR TENANT OF A CONDOMINIUM 
UNIT IN CERTAIN BUILDINGS AT PORT LIBERTÉ, YOU MAY BE 

ELIGIBLE TO RECEIVE A CASH PAYMENT. 

YOUR CLAIM ID: <<Claim_ID>> 
YOUR PIN: <<XXXXXXXX>> 

PLEASE REFER TO YOUR UNIQUE ID AND PIN TO FILE A CLAIM 

 

You must file a Claim Form to receive a cash payment. For more 
information, visit www.PortLiberteSettlement.com 

 

 
 

WHAT IS THIS CASE ABOUT? 
Owners and residents of certain condominium units in certain buildings located at the Port Liberté 
multi-home development in Jersey City, New Jersey filed a class action lawsuit claiming that the 
operators of two industrial businesses at nearby Claremont Terminal produced noise, odors, light, 
air pollution from dust, particulate matter and other causes, fires, and explosions, that caused the 
market value of their units to decrease and interfered with their use and enjoyment of their units. 
The Defendants in the case, Simsmetal East LLC, Sims Group USA Holdings Corporation and 
Sims Municipal Recycling of New York, LLC, deny all liability. 

WHO IS INCLUDED? 
If you received this notice, records made available to the Parties to the lawsuit indicate you are 
eligible for a cash payment to address the legal issues raised in the lawsuit.  You are eligible for 
a payment (meaning that you’re a “Class Member”) if you owned or leased a unit at 1 
Independence Way, 205 Shearwater Court West, 206 Shearwater Court West, 207 Shearwater 
Court West, 208 Shearwater Court West, 100 Shearwater Court East, 101 Shearwater Court East, 
102 Shearwater Court East, 15 Freedom Way, or 4 Constellation Place with windows, doors, 
balconies, or other open-air access facing the Defendants’ business operations at Claremont 
Terminal at any point between April 26, 2018 and ___, 2026. 

File Your Claim 

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 66 of 254   Trans ID: LCV2026107185 



2 
ACTIVE 716325188v3 

WHAT DOES THE SETTLEMENT PROVIDE? 
The Settlement provides that Defendants will establish a Settlement Fund valued in the amount 
of $1,475,000.  Class Members who file valid Claims will receive a check.  Payment amounts will 
be based on the number of settlement shares allocated to each Class Member and depend on 
four things: (1) whether you owned or leased the unit; (2) the number of years that you owned or 
leased the unit and resided in the unit; (3) the building in which the unit is located; and (4) the 
number of other Claimants (for more detail, see www.PortLiberteSettlement.com).  In the event 
that the Settlement Fund, net of attorneys’ fees and costs and one-third of the cost of notice and 
settlement administration, is not sufficient to enable the above payments, the per-claim payments 
will be decreased on a pro-rata basis.  This notice is not an assurance as to the actual amount 
that any particular Class Member may receive. 
 
In addition, the Settlement provides that Defendants are undertaking a number of remedial 
measures at their respective facilities at Claremont Terminal to minimize and mitigate the alleged 
environmental impacts of the noise, odors, light, air pollution from dust, particulate matter and 
other causes, fires, and explosions that allegedly result from their respective industrial business 
operations.  These measures are described in detail in the Settlement Agreement. 
 

WHAT ARE MY OTHER OPTIONS? 
If you don’t want to make a Claim, and don’t want to be bound by the Settlement and any 
Judgment in this case, you must send a written request to exclude yourself from the Settlement, 
postmarked no later than [date].  If you exclude yourself, you won’t get a payment through this 
Settlement.  If you don’t exclude yourself, you may object to the Settlement or to the request for 
fees by the attorneys representing the Class.  The detailed Long Form Notice, available at 
www.PortLiberteSettlement.com, explains how to exclude yourself or object.  The Court will hold 
a hearing in the case – Lionel Medina, et al. v. Simsmetal East, LLC, et al., Docket No. HUD-L-
1589-24, in the Superior Court of the State of New Jersey, Law Division, Hudson County in Jersey 
City, New Jersey – on [date] at [time], to consider whether to approve the Settlement, and 
attorneys’ fees not to exceed $491,617.50, plus reimbursement of out-of-pocket litigation costs of 
$52,884.92.  You may appear at the hearing, but you don’t have to.  The Court has appointed 
attorneys (called “Class Counsel”) to represent the Class.  These attorneys are listed in the 
detailed Long Form Notice.  You may hire your own attorney to appear for you, but you will have 
to pay that attorney. 
 

WHERE CAN I GET MORE INFORMATION? 
For more information, visit www.PortLiberteSettlement.com, call 877-206-2311, or email info@ 
PortLiberteSettlement.com. 

 
Legal Notice: A Court authorized this Notice. This is not solicitation from a lawyer. 

 
To unsubscribe from this list, please click on the following link: unsubscribe 
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CLASS ACTION SETTLEMENT NOTICE 

IF YOU ARE OR WERE AN OWNER OR TENANT OF A  
CONDOMINIUM UNIT IN CERTAIN BUILDINGS AT PORT LIBERTÉ, 

YOU MAY BE ELIGIBLE TO RECEIVE A CASH PAYMENT. 

You must file a Claim Form to receive a cash payment. 
For more information, visit www.PortLiberteSettlement.com 

 
A court authorized this notice. 

Your legal rights are affected whether you act or don’t act. 
Read this notice carefully. 

 
This notice informs you of a proposed settlement (“Settlement”) of a class action claim against Simsmetal 
East LLC (“Simsmetal East”), Sims Group USA Holdings Corporation (“Sims Group,” and together with 
Simsmetal East, “Simsmetal”) and Sims Municipal Recycling of New York, LLC (“SMR,” and together 
with Simsmetal, “Defendants”).  Defendants have agreed, under the terms of the Settlement, to provide 
you with an opportunity to submit a valid and timely Claim Form through which you may be eligible to 
receive a cash payment, as further discussed below. 

SUMMARY OF YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 

Submit a Claim Form If you are an eligible Class Member who owned or leased a condominium 
unit at 1 Independence Way, 205 Shearwater Court West, 206 Shearwater 
Court West, 207 Shearwater Court West, 208 Shearwater Court West, 100 
Shearwater Court East, 101 Shearwater Court East, 102 Shearwater Court 
East, 15 Freedom Way, or 4 Constellation Place, Jersey City, New Jersey that 
has windows, doors, balconies, or other open-air access facing Defendants’ 
business operations at any time between April 26, 2018 and the ___, 2026 
(the “Class Period”), you are entitled to submit a Claim for a check. 
If you received a notice about this Settlement by email or mail, you are part 
of the Settlement according to the records made available to the Parties to this 
lawsuit, and you are eligible for a cash payment from the Settlement. 
To receive payment, you need to complete and submit a Claim Form in a 
timely manner.  The Claim Form is necessary to ensure that only eligible 
Class Members receive a benefit.  A Claim Form is available on the 
Settlement Website at www.PortLiberteSettlement.com or by calling the 
Settlement Administrator toll free at 877-206-2311, or by writing the 
Settlement Administrator at Port Liberté Settlement, c/o JND Legal 
Administration, PO Box 91232, Seattle, WA 98111. 
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SUMMARY OF YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 

Do Nothing By doing nothing, you forfeit the opportunity to receive any compensation 
and you give up any rights to sue Defendants, and certain parties related to 
them, about the claims that have been or could have been asserted based on 
the facts alleged in this lawsuit. 

Ask to be Excluded By asking to be excluded, you will not share in this Settlement.  This is the 
only option that allows you to keep any rights to sue Defendants about the 
same legal claims in this lawsuit. 

Object You may write to the Court about why you do not like the Settlement. 

Go To A Hearing You may ask to speak in Court about the fairness of the Settlement. 

Your rights and options – and the deadlines to exercise them – are explained in detail below. 
The Court in charge of this case still has to decide whether to give final approval to the Settlement. 
Payments will be made only if the Court approves the Settlement and after all appeals (if any) are resolved.  
Please be patient. 
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BASIC INFORMATION 

1. Why did I receive notice of this lawsuit?  

If you received a notice about this settlement by email or mail, the records made available to the Parties 
to this lawsuit indicate you are eligible for a cash payment from the Settlement because you owned or 
leased an applicable condominium unit at 1 Independence Way, 205 Shearwater Court East, 206 
Shearwater Court West, 207 Shearwater Court West, 208 Shearwater Court West, 100 Shearwater Court 
East, 101 Shearwater Court East, 102 Shearwater Court East, 15 Freedom Way, or 4 Constellation Place, 
Jersey City, New Jersey at any time during the class period that has windows, doors, balconies, or other 
open-air access facing Defendants’ business operations .  Please note that not all condominium units in 
those buildings are involved in the proposed settlement. 
You received an email or postcard notice because you have a right to know about the proposed Settlement 
of this class action lawsuit, and about your options, before the Court decides whether to approve the 
Settlement. If the Court approves it and after any objections and appeals are resolved, an administrator 
appointed by the Court will make the payments that the Settlement allows.  
This package (this “Long Form Notice”) explains the lawsuit, the Settlement, your legal rights, what 
benefits are available, who is eligible for them, and how to get them. 
The Court in charge of the case is the Superior Court of New Jersey, Law Division, Hudson County, and 
the case is pending in front of the Honorable Kalimah H. Ahmad, J.S.C.  The lawsuit is known as Lionel 
Medina, et al. v. Simsmetal East, LLC, et al., Docket No. HUD-L-1589-24.  The people who sued are 
called the Plaintiffs, and the parties sued are called the Defendants. 

2. What is this lawsuit about? 

This is a proposed class action on behalf of owners and residents of certain condominium units in certain 
buildings located at the Port Liberté multi-home development in Jersey City, New Jersey at any time 
between April 26, 2018 and ____, 2026 (the “Class Period”).  Specifically, Plaintiffs allege that 
Defendants operated two industrial businesses at nearby Claremont Terminal that allegedly produced 
noise, odors, light, air pollution from dust, particulate matter and other causes, fires, and explosions, that 
caused the market value of their units to decrease and that interfered with their use and enjoyment of their 
units.  Plaintiffs allege that, in operating their businesses at Claremont Terminal in this manner, 
Defendants’ actions constitute both a public and private nuisance, as well as a trespass on Plaintiffs’ 
property, were undertaken negligently, and give rise to strict liability as abnormally dangerous activities 
that pose a high degree of risk of harm to Plaintiffs and others.  Defendants deny the allegations. 

3. Why is this lawsuit a class action and who is involved? 

In a class action lawsuit, one or more people called the “Class Representatives” or “Lead Plaintiffs” sue on 
behalf of other people who have similar claims.  The people together are a “Class” or “Class Members,” and 
in this case are the “Settlement Class.”  The individuals or companies they sued – in this case the companies 
listed above – are called the Defendants.  One Court resolves the issues for everyone in the Settlement Class, 
except for those people who choose to exclude themselves from the Settlement Class.  Judge Ahmad is in 
charge of this case and has certified the lawsuit as a class action for settlement purposes only. 
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4. Why is there a settlement? 

The Court did not issue a final ruling in favor of Plaintiffs or Defendants.  Instead, the Class 
Representatives and Defendants agreed to enter into the Settlement after an extensive exchange of 
information and vigorous arms-length negotiations.  That way, they avoid litigation costs and burdens, 
and the people allegedly affected by Defendants’ alleged actions will get compensation as soon as 
possible.  The Class Representatives, and the attorneys for the Class Representatives and the Settlement 
Class Members (“Class Counsel”), think the Settlement is best for the Settlement Class Members. 

WHO IS COVERED BY THE SETTLEMENT? 

5. Am I a Settlement Class Member? 

The “Settlement Class” in this case is defined as: 
All owners and residents during the class period of the condominium units in eight buildings 
within the Port Liberté community with addresses of 1 Independence Way, 205 
Shearwater Court West, 206 Shearwater Court West, 207 Shearwater Court West, 
208 Shearwater Court West, 100 Shearwater Court East, 101 Shearwater Court East, 
102 Shearwater Court East, 15 Freedom Way, and 4 Constellation Place that have 
windows, doors, balconies, or other open-air access directly facing Defendants’ 
business operations. 

Your receipt of an email or postcard notice indicates that you have been identified as a potential Settlement 
Class Member because, according to the records made available to Plaintiffs and Defendants, you owned 
or leased an applicable condominium unit at one of the above buildings that has  windows, doors, 
balconies, or other open-air access directly facing Defendants’ business operations at any point during the 
Class Period (i.e., between April 26, 2018 and ____, 2026). 
If you are not sure whether you are included in the Settlement Class, you may visit 
www.PortLiberteSettlement.com for more information.  You can also contact the Settlement 
Administrator toll free at 877-206-2311, by emailing info@PortLiberteSettlement.com, or by writing 
the Settlement Administrator at Port Liberté Settlement, c/o JND Legal Administration, PO Box 
91232, Seattle, WA 98111. 

THE SETTLEMENT BENEFITS - WHAT YOU GET 

6. What does the Settlement provide? 

The complete terms of the proposed settlement are set forth in the Settlement Agreement, which is 
available at www.PortLiberteSettlement.com.  This notice provides only a summary of the terms of the 
settlement.  The capitalized terms as used in this notice have the same meaning as the terms set forth in 
the Settlement Agreement. 
The Settlement provides that Defendants will establish a Settlement Fund valued in the amount of 
$1,475,000.  Settlement Class Members who owned or leased an eligible condominium unit at one of the 
buildings that is included in the Settlement Class at any point during the Class Period (i.e., between April 
26, 2018 and ___, 2026 ) and who file valid Claims will receive a check.  Payment amounts will be based 
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on the number of settlement shares allocated to each Class Member, as explained in Question No. 7 below, 
and depend on four things: (1) whether you owned or leased the unit; (2) the number of years that you 
owned or leased the unit and resided in the unit; (3) the building in which the unit is located; and (4) the 
number of other Claimants. 
In addition, the Settlement provides that Defendants are undertaking a number of remedial measures at 
their respective facilities at Claremont Terminal to minimize and mitigate the alleged environmental 
impacts of the noise, odors, light, air pollution from dust, particulate matter and other causes, fires, and 
explosions that allegedly result from their respective industrial business operations.  These measures are 
described in detail in the Settlement Agreement. 
If approved by the Court, the Settlement will result in dismissal of this case and final resolution of all 
claims raised against Defendants.  Such dismissal will release Defendants from liability for the claims in 
this lawsuit. 

7. What can I get from the Settlement? 

Settlement Overview 
The Defendants have agreed to pay $1,475,000 as part of the Settlement.  If the Court approves the 
Settlement, Class Members who submit a valid Claim will receive a payment. 

How Payments Are Calculated 
Payment amounts are based on the number of settlement shares awarded to each Class Member.  The 
number of shares you receive depends on: 

• Whether you owned or lease the unit; 

• Which building your unit is in (Primary Class or Secondary Class); 
• How long you owned or lived in the unit; and 

• The number of other Claimants. 
Primary Class and Secondary Class Buildings 

The number of shares a unit can receive depends on its building: 
• Primary Class can receive up to 4 shares per unit and includes these buildings: 

o 1 Independence Way 
o 205, 206, 207 and 208 Shearwater Court West 

o 100, 101, and 102, Shearwater Court East 
• Secondary Class can receive up to 1 share per unit and includes these buildings: 

o 15 Freedom Way 
o 4 Constellation Place 

How Shares Are Calculated 
You can earn 1 point for each true statement: 

• You owned the unit. 
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• You lived in the unit. 
• You owned the unit for at least 3 years during the Class Period. 

• You lived in the unit for at least 3 years during the Class Period. 
Primary Class units receive 1 share per point (up to 4 total shares). 

Secondary Class units receive ¼ share per point (up to 1 total share). 
If more than one person submits a valid Claim for the same unit, the shares for that unit will be  
divided proportionally. 
Examples: 

• If you owned and lived in a unit for 3 or more years, you would receive: 
o 4 shares for a unit in the Primary Class 

o 1 share for a unit in the Secondary Class 
• If you lived in a unit for 3 or more years but didn’t own it, you would receive: 

o 2 shares for a unit in the Primary Class 
o ½ share for a unit in the Secondary Class 

HOW YOU RECEIVE PAYMENT - SUBMITTING A CLAIM 

8. How can I make a Claim? 

If you are an eligible Settlement Class Member and you wish to receive a cash payment, you need to 
complete and submit a Claim Form in a timely manner.  The Claim Form is available on the Settlement 
Website at www.PortLiberteSettlement.com, by calling the Settlement Administrator toll free at 877-206-
2311, by emailing info@PortLiberteSettlement.com, or by writing the Settlement Administrator at Port 
Liberté Settlement, c/o JND Legal Administration, PO Box 91232, Seattle, WA 98111.  
The fully completed Claim Form must be submitted online through www.PortLiberteSettlement.com, or 
via U.S. Mail to the Settlement Administrator at Port Liberté Settlement, c/o JND Legal 
Administration, PO Box 91232, Seattle, WA 98111.  The deadline for submission of the Claim Form 
online or by mail is [date].  Accordingly, mailed Claim Forms must be postmarked or delivered no later 
than [date], and accurately addressed to the Settlement Administrator.  If you do not participate in the 
claims process by [date], you will not receive any settlement benefits.  You may attend the Court hearing 
described below if you wish, but your attendance or non-attendance will not affect your eligibility to 
submit the Claim Form or receive a cash payment.  You do not need to appear in Court, and you do not 
need to hire an attorney in this case. 

9. When would I get my payment? 

The Court will hold a hearing on [date] to decide whether to approve the Settlement.  If Judge Ahmad 
approves the Settlement, and after that, no appeal is taken, then you will be receiving your payment 
promptly.  If an appeal is taken, then resolving it may take some time, perhaps up to, or more than, a year.  
Please be patient. 
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If you change your postal address before settlement benefits are issued, you should update your 
information online at www.PortLiberteSettlement.com or by sending a letter to the Settlement 
Administrator to ensure that you receive your cash payment.  Remember, cash payments will be sent to 
the postal address that the Settlement Administrator has on file, so it is important that you update that 
address if it changes before the settlement benefits are distributed.   

10. What am I giving up to get a payment or to stay in the Settlement Class? 

If you are in the Settlement Class definition and do not exclude yourself from the Settlement Class, and 
the settlement is approved and becomes final, the settlement will be legally binding on you, and you will 
be bound by all judgments entered in the case.  In exchange for the settlement benefits, you will release 
all claims against Defendants about the legal issues in this lawsuit.  The Settlement Agreement, available 
at www.PortLiberteSettlement.com, describes the claims you are releasing (giving up) by staying in the 
Settlement Class (called “Released Claims”).   

EXCLUDING YOURSELF FROM THE SETTLEMENT 
If you do not want a cash payment from the Settlement, but you want to keep the right to sue or continue 
to sue Defendants, on your own, about the legal issues in this case, then you must take steps to get out.  
This is called excluding yourself or “opting out” of the Settlement Class. 

11. How do I get out of the Settlement? 

To exclude yourself from the Settlement, you must send a letter by mail to the Settlement Administrator.  
Your request must include the following:  

a. Your full name, mailing address, telephone number, and email address; 
b. A statement that you are a Class Member and want to be excluded from the Port Liberté 

Settlement; and 

c. Your signature or the signature of an individual authorized to act on your behalf. 
Any Class Member who wishes to be excluded from the Settlement Class can only opt out for himself or 
herself and, except for minors, cannot opt out for any other person.  Nor can any person within the 
Settlement Class authorize any other person to opt out on his or her behalf. 
You must mail your exclusion request, postmarked by [date], to: Port Liberté Settlement, c/o JND 
Legal Administration, PO Box 91232, Seattle, WA 98111. 

12. If I do not exclude myself, can I sue Defendants for the same thing later? 

No.  Unless you exclude yourself, you give up the right to sue Defendants for the legal claims associated 
with the operation of Defendants’ industrial businesses at the Claremont Terminal that the Settlement 
resolves.  If you have a pending lawsuit, speak to your lawyer in that lawsuit immediately.  You must 
exclude yourself from this Settlement Class to continue your own lawsuit.  Remember, the exclusion 
deadline is [date].  Any exclusion request postmarked after that date will not be valid, and the sender will 
be a Settlement Class Member and bound by the Settlement, the Settlement Agreement, the Release, and 
any and all Court orders entered in this Action. 
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THE LAWYERS REPRESENTING YOU 

13. Do I have a lawyer in this case? 

The Court decided that the law firms of Matsikoudis & Fanciullo, LLC of Jersey City, New Jersey and 
Law Offices of G. Martin Meyers, P.C. of Denville, New Jersey are qualified to represent you and all 
Settlement Class Members.  These law firms are called “Class Counsel.”  Both firms are experienced in 
handling similar cases.  More information can be obtained about these law firms, their practices, and their 
lawyers’ experience by contacting the following Class Counsel: 

William C. Matsikoudis, Esq.  
Derek S. Fanciullo, Esq. 
MATSIKOUDIS & FANCIULLO, LLC 
128 Monticello Avenue, STR 1 
Jersey City, New Jersey 07304 
(201) 915-0407 
Email:  bmatsikoudis@mf-legal.com 
Website:  www.mf-legal.com 

 
G. Martin Meyers, Esq. 
Justin A. Meyers, Esq. 
LAW OFFICES OF G. MARTIN MEYERS, P.C. 
35 West Main Street, Suite 106 
Denville, New Jersey 07834 
(973) 625-0838 
Email:  justin@gmeyerslaw.com 
Website:  www.gmeyerslaw.com 

14. How will the lawyers be paid? 

Class Counsel have pursued this lawsuit on a contingency basis and have paid all costs of the lawsuit.  
These attorneys have not yet been paid or recovered any of their costs associated with the lawsuit. As part 
of the Settlement, Class Counsel will request a payment of 33.33% ($491,617.50) of the Settlement Fund 
for their reasonable attorneys’ fees, plus reimbursement of out-of-pocket litigation costs of $52,884.92.  
Class Counsel’s petition for fees and costs will be filed with the Court no later than [date] and may be 
reviewed by any interested party. The Court will determine reasonable attorneys’ fees and costs at the 
Final Approval Hearing based on Class Counsel’s Application and any responses to that Application.  
Defendants are also paying two-thirds of the costs of this and other notice to the Settlement Class and to 
administer this settlement.  Class Counsel’s attorneys’ fees and out-of-pocket litigation costs will come 
out of the settlement fund.  In addition, one-third of the notice and settlement administrative costs will 
also come out of the settlement fund.  No Settlement Class Member will pay anything.  
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OBJECTING TO THE SETTLEMENT 
You can tell the Court that you do not like or agree with the Settlement or some part of it. 

15. How do I tell the Court that I do not like the Settlement? 

If you are a Settlement Class Member, and have not excluded yourself from the Settlement Class, you can 
object to the settlement and/or to Settlement Class Counsel’s request for attorneys’ fees and costs.  To 
object, you must file with the Court and send to the Settlement Administrator, Class Counsel, and 
Defendants’ Counsel a written objection which includes the following: 

a. The name of this lawsuit: “Lionel Medina, et al. v. Simsmetal East, LLC, et al.”;  

b. Your full name, mailing address, telephone number, and email address; 
c. State whether you are represented by counsel, and if so the identity of such counsel; 

d. Provide proof of membership in the Settlement Class; 
e. Contain a detailed statement of each objection asserted, including the grounds for objection and 

reasons for appearing and being heard, together with any evidence and documents in support of 
the objection; and  

f. Your signature or the signature of an individual authorized to act on your behalf. 
To be considered by the Court, your objection must be filed with the Clerk of the Court by [date] and also 
must be mailed to the Settlement Administrator postmarked no later than [date], with copies to Class 
Counsel and Defendants’ Counsel at the following addresses: 

THE COURT SETTLEMENT ADMINISTRATOR 
Clerk of the Court 
Superior Court of New Jersey,  
Law Division, Hudson County 
Hudson County Administration Building 
595 Newark Avenue  
Jersey City, New Jersey 07306 

Port Liberté Settlement 
c/o JND Legal Administration 
PO Box 91232 
Seattle, WA 98111 

 
 

CLASS COUNSEL DEFENDANTS’ COUNSEL 
William C. Matsikoudis, Esq. 
Matsikoudis & Fanciullo, LLC 
128 Monticello Avenue, STR 1 
Jersey City, New Jersey 07304 
Ph: (201) 915-0407 
Email: bmatsikoudis@mf-legal.com 

Leo J. Hurley, Jr., Esq. 
Connell Foley LLP 
Harborside 5 
185 Hudson Street, Suite 2510 
Jersey City, New Jersey 07311 
Ph: (201) 521-1000 
Email: lhurley@connellfoley.com 
David E. Sellinger, Esquire 
Greenberg Traurig, LLP 
500 Campus Drive, Suite 400 
Florham Park, New Jersey 07932 
Ph: (973) 360-7900 
Email: sellingerd@gtlaw.com 
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Class Members may object either on their own or through an attorney hired at their own expense.  If an 
objecting Class Member hires an attorney to represent him or her, that attorney must file with the Court 
and serve upon Class Counsel and Defendants’ Counsel, a notice of appearance no later than 20 days 
before the Final Approval Hearing. 
Note that you can ask the Court to deny approval of the settlement by filing an objection, but you can’t 
ask the Court to order a different settlement; the Court can only approve or reject the settlement that is 
now before it.  If the Court denies approval, no settlement payments will be sent out and the lawsuit will 
continue.  If that is what you want to happen, you must object.  You have the right to consult with your 
own attorney, at your own expense, before deciding how best to proceed. 

16.  What is the difference between objecting and excluding? 

Objecting is simply telling the Court that you do not like something about the Settlement.  You can object 
only if you stay in the Settlement Class.  Excluding yourself is telling the Court that you do not want to 
be part of the Settlement Class or the Settlement.  If you exclude yourself, you have no basis to object 
because the case no longer affects you. 

THE COURT’S FINAL APPROVAL HEARING 

17. When and where will the Court decide whether to approve the Settlement? 

The Court will hold a Final Approval Hearing on [date] at [time] at the Superior Court of New Jersey, 
Law Division, Hudson County, Hudson-Brennan Courthouse, 583 Newark Avenue, Jersey City, New 
Jersey 07306 in Courtroom 4D.  At this hearing, the Court will consider whether the Settlement is fair, 
reasonable and adequate.  If there are objections, the Court will consider them.  Judge Ahmad will listen 
to people who have asked to speak at the hearing within the time to do so set by the Court.  At or after the 
hearing, the Court will also decide whether to approve the Settlement and how much to pay Class Counsel. 
We do not know how long these decisions will take. 

18. Do I have to come to the hearing? 

No.  Class Counsel will answer any questions Judge Ahmad may have.  But you are welcome to come at 
your own expense.  If you send an objection, you may come in person to the Court for the Final Approval 
Hearing, retain your own attorney to appear for you at the Final Approval Hearing, or not attend at all, 
and the Court will consider your objection. 

19. May I speak at the hearing? 

You may ask the Court for permission to speak at the Final Approval Hearing.  To do so, you must send 
a letter saying that it is your “Notice of Intention to Appear in Medina, et al. v. Simsmetal East LLC, et 
al., Docket No. HUD-L-1589-24.”  Be sure to include your name, address, telephone number, and your 
signature.  Your Notice of Intention to Appear must be postmarked no later than [date] and be sent to:  
(1) the Court at the Hudson-Brennan Courthouse, 583 Newark Avenue, Jersey City, New Jersey 07306; 
(2) JND Legal Administration, Port Liberté Settlement, c/o JND Legal Administration, PO Box 
91232, Seattle, WA 98111; (3) William C. Matsikoudis, Esq., MATSIKOUDIS & FANCIULLO, LLC, 
128 Monticello Avenue, STR 1, Jersey City, New Jersey 07304; (4) Leo J. Hurley, Jr., Esq., CONNELL 
FOLEY LLP, Harborside 5, 185 Hudson Street, Suite 2510, Jersey City, New Jersey 07311; and (5) David 
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E. Sellinger, Esq., GREENBERG TRAURIG, LLP, 500 Campus Drive, Suite 400, Florham Park,  
New Jersey 07932. 

You cannot speak at the hearing if you excluded yourself from the Settlement Class. 

IF YOU DO NOTHING 

20. What happens if I do nothing at all? 

If you do nothing – including not completing a Claim Form – you will be a member of the Settlement 
Class and will forfeit the opportunity to receive any monetary compensation. You will also give up any 
rights to sue Defendants separately about the claims that have been or could have been asserted in this 
lawsuit. 

GETTING MORE INFORMATION 

21. Are there more details available? 

The pleadings, the Settlement Agreement, and other papers filed in this lawsuit are available for your 
inspection in the Superior Court of New Jersey, Law Division, Hudson County, Hudson County 
Administration Building, 595 Newark Avenue, Jersey City, New Jersey 07306. 
Additional information may be obtained on the Settlement Website at www.PortLiberteSettlement.com.  
You may also contact the Settlement Administrator toll free at 877-206-2311, by emailing 
info@PortLiberteSettlement.com, or in writing at Port Liberté Settlement, c/o JND Legal 
Administration, PO Box 91232, Seattle, WA 98111.  Additionally, you may contact Class Counsel, 
whose contact information is listed above or visit Class Counsel’s website at www.mf-legal.com. 
 

PLEASE DO NOT TELEPHONE THE COURT OR THE CLERK OF THE COURT. 
 

      Date:  _____________________, 2025 
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EXHIBIT F 

 

 

   LIONEL MEDINA, EKATERINA 
VOROBEVA, KARISTA VAETH and 
JENNIFER SCULLION, on behalf of 
Themselves and all others Similarly Situated,  

                          Plaintiffs,  

vs.  
 
SIMSMETAL EAST LLC, SIMS MUNICIPAL 
RECYCLING OF NEW YORK, LLC, SIMS 
GROUP USA HOLDINGS CORPORATION,  

                          Defendants. 

 SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION HUDSON COUNTY 
Docket No.: HUD-L-001589-24 

 
CIVIL ACTION 

 
ORDER GRANTING PRELIMINARY 
APPROVAL TO PROPOSED  
CLASS ACTION SETTLEMENT  

 
 

 

    

 This matter having come before the Court on an unopposed motion by Plaintiffs under Rule 

4:32-2(e) for preliminary approval of a proposed class action settlement, approval of a proposed 

form of class settlement notice and notice plan, and setting a hearing date for the formal public 

hearing on whether to grant final approval to the proposed class settlement, and the Court having 

considered the motion papers and presentation, and for good cause shown; 

 IT IS ORDERED this _______ day of ______________, 2025, as follows: 

 1. The Court grants preliminary approval of the proposed class action Settlement as 

being within the range of potential final approval.  All capitalized terms set forth in this Order have 

the same meaning as in the parties’ Settlement Agreement dated ____________, 2025 (the 

“Agreement”), filed with Plaintiffs’ motion. 

 2. This matter shall preliminarily proceed as a class action, for settlement purposes 

only, with a Settlement Class defined as follows: 

All owners and residents during the class period of the condominium units in eight 
buildings within the Port Liberté community with addresses of 1 Independence 
Way, 205 Shearwater Court West, 206 Shearwater Court West, 207 
Shearwater Court West, 208 Shearwater Court West, 100 Shearwater Court 
East, 101 Shearwater Court East, 102 Shearwater Court East, 15 Freedom Way, 
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and 4 Constellation Place that have windows, doors, balconies, or other open-air 
access facing Defendants’ business operations. 

3. For settlement purposes only, the Court preliminarily appoints Plaintiffs 

Lionel Medina, Ekaterina Vorobeva, Karista Vaeth, and Jennifer Scullion as the named 

Class Representatives and William C. Matsikoudis, Esq. and Derek S. Fanciullo, Esq. of 

Matsikoudis & Fanciullo, LLC and G. Martin Meyers, Esq. and Justin A. Meyers, Esq. of 

Law Offices of G. Martin Meyers, P.C. as Class Counsel. 

4. It is apparent from the file and presentation of counsel that the proposed 

Settlement Class meets the requirements of Rule 4:32-1(a) and (b)(3), such that class notice 

should be provided.  The Court specifically makes the following findings: 

a. The members of the Settlement Class are so numerous as to make joinder 

impracticable.  

b. There are questions of law and fact common to the Settlement Class, and 

such questions predominate over any questions affecting only individual Settlement Class 

Members for purposes of the Settlement.  

c. Plaintiffs’ claims and the defenses to such claims are typical of the claims 

of the Settlement Class Members and the defenses to such claims for purposes of the Settlement. 

d. Plaintiffs and their counsel can fairly and adequately protect, and have fairly 

and adequately protected, the interests of the Settlement Class Members in this action with respect 

to the Settlement. 

e. The proposed class action Settlement is superior to all other available 

methods for fairly and efficiently resolving this action. 

5. The Court appoints JND Legal Administration, 1201 2nd Avenue, Suite 3400, 
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Seattle, Washington 98101 as the Settlement Administrator.  One-third (1/3)  of the costs incurred 

by the Settlement Administrator shall be paid, collectively, by Defendants Simsmetal East LLC 

and Sims Group Holdings USA Holdings Corporation (collectively, “Simsmetal”), one-third (1/3) 

shall be paid by Sims Municipal Recycling of New York, LLC (“SMR”,  and, together with 

Simsmetal, “Defendants”),  separate and apartment from  their payments to the Settlement Fund, 

and the remaining one-third (1/3)  shall be  paid out of the Settlement Fund.  

6. The Court approves the content of the proposed Class Long Form Notice, the Class 

Email Notice, the Class Postcard Notice, the Class Publication Notice, and the Claim Form 

submitted by Counsel and the proposed manner of notice distribution and claim process set forth 

in the Settlement Agreement.  The Court finds that the manner and content of each of these 

documents will provide the best notice practicable to the Settlement Class under the circumstances.  

One-third (1/3) of the costs incurred in connection with the preparation and dissemination of any 

notices to the Settlement Class shall be borne by each of Simsmetal and SMR, separate and apart 

from their payments to the Settlement Fund, and the remaining one-third (1/3) shall be separately 

paid out of the Settlement Fund.  

7. The Court directs Class Counsel to provide to the Settlement Administrator, within 

15 calendar days of the entry of this Order, (a) a list of any and all persons whom records made 

available to Class Counsel indicate are Settlement Class Members; and (b) their last known email 

and postal addresses.  Such information shall include, at a minimum, the list of owners and 

residents maintained by the Port Liberté Homeowners’ Association that have been obtained by 

Class Counsel.  The Court further directs that the Settlement Administrator shall thereafter arrange 

for such searches of commercial databases as it deems appropriate to supplement the list provided 

by Class Counsel with names and last known addresses of owners and residents.      
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8. The Court further directs that the Settlement Administrator shall disseminate the 

Class Email Notice and the Class Postcard Notice pursuant to paragraph 5.4 of the Settlement 

Agreement to all persons whom the parties’ records and the other records obtained by the 

Settlement Administrator indicate may be Settlement Class Members, at their last known email 

and/or mailing address. Specifically, the Settlement Administrator will send a first Email Notice 

on or before 21 calendar days after entry of this Order and will send a Second Email Notice to 

those Settlement Class Members who, as of that date, had not submitted a valid Claim 42 calendar 

days after the entry of this Order to all persons for whom the Settlement Administrator has a valid 

email address.  The Settlement Administrator will also send a postcard notice via U.S. Mail to all 

persons for whom the Settlement Administrator has a valid mail address on or before 30 calendar 

days after entry of this Order.   

9. The Court further directs that the Settlement Administrator shall cause the 

Class Publication Notice to be published in the manner set forth in paragraph 5.4(c) of the 

Settlement Agreement, specifically, by publication in the electronic version of The Star-Ledger 

(www.nj.com/starledger) starting 30 calendar days after entry of this Order, and then on a second 

occasion 45 days after entry of this Order.   

10. Within 19 calendar days of the entry of this Order, the Settlement Administrator 

shall create a Settlement Website (either www.PortLiberteSettlement.com or a substantially 

similar domain name), which will contain information describing the Settlement and will contain 

the Settlement Agreement, the Claim Form (Exhibit A to the Settlement Agreement), the Class 

Email Notice (Exhibit B to the Settlement Agreement), the Class Long Form Notice (Exhibit C to 

the Settlement Agreement), the Class Postcard Notice (Exhibit D to the Settlement Agreement), 

the Class Publication Notice (Exhibit E to the Settlement Agreement), Class Counsel’s contact 

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 93 of 254   Trans ID: LCV2026107185 



 
EXHIBIT F 

 

 

information, and a copy of Plaintiffs’ operative First Amended Complaint (the “FAC”).  The Class 

Long Form Notice, Class Email Notice, Class Postcard Notice, Class Publication Notice, and 

Claim Form shall also be posted by Class Counsel in a prominent location on Class Counsel’s 

website, www.mf-legal.com. 

11. Any person included within the Settlement Class who wishes to be excluded, or to 

“opt out,” from membership in the Settlement Class must do so in writing by mailing a Request 

for Exclusion from the Settlement to the Settlement Administrator.  Any such Request for 

Exclusion must be post-marked no later than 20 business days before the Final Approval Hearing 

scheduled in this matter.  Any Settlement Class Member who has filed an Objection to the fairness, 

reasonableness, or adequacy of the Settlement pursuant to paragraph 12 of this Order shall be 

deemed not to have opted out of the Settlement Class pursuant to this paragraph.  In the event and 

to the extent that the parties advise the Court that a Settlement Class Member has made a 

submission to the Court and the parties which appears to assert both an Objection to the proposed 

Settlement and a Request for Exclusion from the Settlement Class, such Settlement Class Member 

shall be deemed to have objected to the Settlement.  Any Request for Exclusion that fails to satisfy 

the requirements of the Settlement Agreement, or is not properly or timely submitted, shall not be 

effective, and the person making such a Request shall be deemed to have waived all rights to opt 

out of the Settlement. 

12. Any Settlement Class Member who has not timely filed a written Request for 

Exclusion from the Settlement Class pursuant to paragraph 11 of this Order may file an Objection 

to the fairness, reasonableness or adequacy of the Settlement.  Any member of the Settlement Class 

who so objects may appear at the Final Approval Hearing, in person or through counsel, to show 

cause why the Settlement should not be approved as fair, adequate and reasonable.  Any such 
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Objections to the proposed Class Settlement must be submitted to the Hudson County Civil Clerk, 

post-marked no later than 20 business days before the Final Approval Hearing scheduled in this 

matter, with a copy also mailed to the Settlement Administrator and to the parties’ counsel.  Any 

Objection that fails to satisfy the requirements set forth in the Settlement Agreement, or that is not 

properly and timely submitted, shall not be effective, will not be considered by this Court, and will 

be deemed waived, and those Settlement Class Members shall be bound by the final determination 

of this Court.   

13. Except for good cause shown, no person (other than the parties and their respective 

representatives and counsel) may appear or be heard at the Final Approval Hearing, or file papers, 

briefs, or other submissions regarding the Final Approval Hearing, unless by 20 business days 

before the Final Approval Hearing such person or his or her counsel files with the Clerk of this 

Court and simultaneously serves on counsel for all parties at the addresses set forth in the 

Settlement Agreement a timely, written notice of request to appear at the Final Approval Hearing.    

14. Pursuant to Rule 4:32-2(e)(1)(C), a formal, public hearing on whether to grant final, 

binding approval to the proposed class action Settlement shall be held on _____________, at the 

Superior Court of New Jersey, Law Division, Hudson County, Hudson-Brennan Courthouse, 583 

Newark Avenue, Jersey City, New Jersey 07306 in Courtroom 4D at _____.  Any person wanting 

to be heard on that date by phone or virtually shall contact Hudson County Civil Case Management 

for directions on how to appear.  During this Final Approval Hearing, the Court shall determine 

whether:  

a. This action meets each of the prerequisites for class certification set forth in Rule 

4:32-1(a) and (b)(3), and may properly be maintained as a class action under Rule 4:32-2(a);  
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b. The Settlement should receive final approval as fair, reasonable, adequate, and in 

the best interests of the Settlement Class, in light of any Objections presented by Settlement Class 

Members and the parties’ responses to any such Objections;  

c. A Final Approval Order granting final approval of the Settlement, entering final 

judgment and dismissing the FAC with prejudice, as provided in the Settlement Agreement, should 

be entered; and  

d. The applications of Plaintiffs’ counsel for the payment of attorneys’ fees and 

expenses are reasonable and should be approved.   

e. The Final Approval Hearing may be postponed, adjourned or continued, and the 

format of the hearing may likewise be altered, by further order of this Court, without further notice 

to the parties or the members of the Settlement Class.   

15. Any memoranda of law or other documents in support of final approval of the 

proposed class Settlement, copies of any Objections or Requests for Exclusion that have been 

submitted to Class Counsel or Defendants’ Counsel, and an affidavit, certification or declaration 

attesting that class notice has been distributed in a manner consistent with this Order, must be 

submitted to the Court ten business days before the Final Approval Hearing. 

16. If the Settlement is finally approved, the Court shall enter a separate Final Approval 

Order finally approving the Settlement, entering judgment and dismissing the FAC.  Such order 

and judgment shall be fully binding with respect to all members of the Settlement Class.  In 

addition, Plaintiffs shall submit their application for an award of attorneys’ fees and expenses no 

later than 52 days after the entry of this Order.    

17. In the event that the proposed Settlement set forth in the Settlement Agreement is 

not granted final approval by the Court, or in the event that the Settlement Agreement becomes 
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null and void pursuant to any of its other terms or is otherwise not consummated, then the 

provisions of paragraph 8.3 of the Settlement Agreement shall be given full effect, any and all 

orders entered by the Court in connection with the proposed Settlement shall become null and 

void, and the Settlement Class defined in paragraph 2 of this Order shall be immediately de-

certified without further order of this Court.  In such event, all proceedings in this Court related to 

the proposed Settlement shall be withdrawn without prejudice to the rights of any and all parties, 

who shall be restored to their respective positions as of the date of the execution of the Settlement 

Agreement, and this action will revert to its status as of that date.   

18. Neither the Settlement Agreement, nor any of its terms or provisions, nor any of 

the related negotiations or proceedings connected with the Settlement Agreement, shall be 

construed as an admission or concession by Defendants of the truth of any of the allegations made 

by Plaintiffs, or of any liability, fault or wrongdoing of any kind.  Neither the Settlement 

Agreement nor any submission by any party in connection with Plaintiffs’ motions for preliminary 

or final approval of the Settlement or Plaintiffs’ application for an award of attorneys’ fees and 

expenses, any appeal from such motions or application, or any related motions or proceedings may 

be used in this action or in any other proceeding for any purpose other than as specified in the 

Settlement Agreement. 

19. This Court enters a Preliminary Injunction barring and enjoining Plaintiffs and all 

Settlement Class Members, to the extent permissible by existing law, from bringing, filing, 

commencing, prosecuting (or further prosecuting), maintaining, intervening in, participating in, or 

receiving any benefits from any other lawsuit, arbitration proceeding, or administrative, regulatory 

or other proceeding in law or equity that asserts, arises from, concerns, or is in any  
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way related to the released Claims identified in the Settlement Agreement, until such time as this 

Court has ruled on the fairness of the Settlement terms following the Final Approval Hearing.  

SO ORDERED: 

 
       __________________________ 
       Hon. Kalimah H. Ahmad, J.S.C. 
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LIONEL MEDINA, EKATERINA VOROBEVA, 

KARISTA VAETH and JENNIFER SCULLION, 

on behalf of Themselves and all others Similarly 

Situated,  

                          Plaintiffs,  

vs.  

 

SIMSMETAL EAST LLC, SIMS MUNICIPAL 

RECYCLING OF NEW YORK, LLC, SIMS 

GROUP USA HOLDINGS CORPORATION,  

                          Defendants. 

SUPERIOR COURT OF NEW JERSEY 

LAW DIVISION HUDSON COUNTY 

Docket No.: HUD-L-001589-24 

 

CIVIL ACTION 

 

   

 

 

            CERTIFICATION OF THOMAS       

 OUTERBRIDGE 

    

 

   

 

Thomas Outerbridge declares and states as follows: 

1. I am the President of Sims Municipal Recycling of New York LLC 

(“SMR”).  I provide this certification in support of the proposed class 

settlement in the above action.  The following facts are true to the best of my 

personal knowledge or based on the business records of SMR and 

information provided by employees and officers of SMR. 

2. SMR operates a recycling facility (the “Facility”) located at 165 Linden  

Avenue East, which is on the Claremont Terminal, in Jersey City, New 

Jersey.  SMR’s facility at that location includes: (a) the Material Recovery 

Facility building (the “MRF”); (b) the glass plant; (c) a maintenance shop; 

and (d) an office building and operations trailer.   
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3. Attached hereto is an aerial map of the Claremont Terminal.  The MRF is 

shown at the location marked “A” on the map; the glass plant is shown at the 

location marked “B” on the map; the maintenance shop is shown at the 

location marked “C” on the map; the office and operations trailer are shown 

at the location marked “D” on the map. 

4.  In addition to SMR’s facility, up to approximately 3 of the barges shown in 

the waterway on the map are barges used  by SMR.  Barges used  by SMR 

are periodically staged at or near the premises of Sea Wolf Marine (“Sea 

Wolf”), an independent company that has no corporate relationship to SMR.  

Sea Wolf is shown at the location marked “E” on the map; the barges used  

by SMR which were staged in the waterway  at the time of the aerial image  

are shown at the location marked “F” on the map. 

5. On the evening of January 6, 2025, I participated in a meeting with 

plaintiffs’ counsel, William Matsikoudis, Aspen-Jade Tucker, and Justin 

Meyers, along with Joe Cocciardi, plaintiffs’ industrial hygiene expert, as 

well as Thomas Ferretti, Operations Manager for SMR, and SMR Outside 

Counsel, David Sellinger and Caleb Holmes, in Mr. Matsikoudis’s office, 

located on an upper floor in the condominium building located at 206 

Shearwater Court, Jersey City, New Jersey.  From that office, there was an 
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unobstructed view of Claremont Terminal.  It was possible to view the MRF, 

a portion of the glass plant, and the entire Northeast-facing side of 

Claremont Terminal facing Port Liberte.  During that visit, I pointed out to 

Plaintiffs’ counsel the following: the structures on SMR’s premises; certain 

exterior lights located on SMR’s premises which were observable from Mr. 

Matsikoudis’s office; and the areas of SMR’s activities along or near the 

waterway on the Northeast-facing side of Claremont Terminal where SMR 

conducts operations, including the location of a crane and certain barges 

used  by SMR.  

Relevant Company Background 

 

6. SMR was established in 2008. At that time, it was a part of Sims Metal East 

LLC (hereinafter, collectively with Sims Group Holdings USA Holdings 

Corporation, “SimsMetal”).  In 2022, Circular Services purchased the 

controlling interest in SMR.  SimsMetal retained a minority interest until 

December 2024 when Circular Services purchased that interest from 

SimsMetal.  

7. At present, SMR’s relationship with SimsMetal as relevant to the business 

operations at Claremont Terminal  is solely as a lessee from SimsMetal of 

the premises on which SMR’s facility is located at Claremont Terminal. 
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SMR’s Operations 

 

8. As relevant to the Facility’s operations at Claremont Terminal, SMR has 

recycling contracts with New York City, Jersey City and Bayonne. Pursuant 

to those contracts, SMR recycles household metal, glass and plastic at the 

Facility. The Facility does not handle solid waste or paper. 

9. SMR conducts its recycling operations at the MRF and the glass plant.   

10. In addition, SMR utilizes  a number of barges which transport paper that is 

recycled at other locations.  There are no recycling operations involving 

paper conducted at the Facility.  Those barges are towed  by Sea Wolf under 

contract with SMR.  From time to time, approximately 2-4 of those barges 

are temporarily staged in the waterway between Claremont Terminal and 

Port Liberte. 

11. In SMR’s operations, the materials processed at the MRF are sorted, 

compacted into bales and shipped offsite by truck.  Similarly, the processing 

at the glass plant involves sorting the glass materials.  Those materials are 

not baled at the MRF, but are shipped directly from the glass plant.   

12. At both the MRF and glass plant, no heat or water is used in the recycling 

process. No smelting is conducted at the Facility. 
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13. The exterior shell of the MRF structure is constructed from a fabric material 

mounted on shipping containers that extend along the full length of the MRF 

and in effect act as the Northeast-facing wall of the MRF.  

14.  The glass plant’s structure is constructed of building materials customarily 

used in industrial buildings. 

15. The hours of operation of the MRF are from 8 am until 12am, with 

operations at present occurring in two shifts.  The MRF receives recyclables 

24 hours per day but processing of those recyclables does not occur outside 

of the MRF’s operating hours.  In the future SMR intends to also operate a 

third shift, during which processing would occur.  The glass plant runs 24 

hours per day, 5 days per week and occasionally on Saturdays. 

Facts relating to odor 

16. During the processing of recyclable materials at the glass plant, there are 

residual components of food (organics) that accompany inbound recyclables, 

which could have an odor.  However, the glass arriving at the Facility is 

fresh, so it is typically processed before the organic decomposition process 

begins.  Approximately 20% to 30% of the material arriving at the glass 

plant for recycling is residual waste.  That percentage varies by the 

municipality responsible for sending the recyclables.  
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17. The recyclable materials processed at the MRF consist primarily of 

residential (household) metal, glass and plastic containers.  During the 

processing of recyclable materials at the MRF, there is non-recyclable 

material such as wood and textiles.  That waste is simply material that is not 

desired for recycling purposes.  That material has no more odor than does 

the recyclable material processed at the MRF.     

18. The outgoing bales of residue from the MRF are each approximately 850-

1400 pounds.  The monthly amount of such residue is approximately 1400 

tons.  

19. The outgoing residue from the glass plant is trucked out from the glass plant 

in covered trucks   The monthly amount of such residue is approximately 

3000 tons.   

20. At the meeting with Plaintiffs’ Counsel on January 6, 2025, plaintiffs’ 

counsel inquired about an odor of “garbage” experienced at Port Liberte.  He 

also stated that he had gone to Claremont Terminal over the weekend before 

that meeting and experienced a distinct “garbage” smell during his visit.  On 

information and belief, although it is possible that the odors reported by 

Plaintiffs’ counsel came from the Facility, the Facility is not the source of 

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 105 of 254   Trans ID: LCV2026107185 



  

ACTIVE 712854229v3 

the odor that Plaintiffs’ counsel reported experiencing on occasion at Port 

Liberte or during his weekend visit to Claremont Terminal. 

21. On information and belief, the best practice in the industry for mitigating 

odor is to turn the recyclables quickly.  That is what SMR does.  The entire 

sorting process at the MRF takes 3-5 minutes, and the output is shipped out 

daily.  Recyclable material arriving by barge is typically removed within 3-4 

hours to the MRF or glass plant  where it is sorted.  The entire process at the 

glass plant takes 3-5 minutes. The waste or residue output from the glass 

plant is shipped out daily as well.  Color-sorted glass output is also shipped 

out daily to glass bottle manufacturers.  Glass that is not color-sorted is 

crushed to make an aggregate material that is stockpiled until shipment to 

area construction sites.   

22. The materials processed at the MRF arrive primarily by truck.  In addition, 

approximately twice per month, materials to be recycled arrive on barges, 

which are pushed by tugboats.  

23. The glass material processed at the glass plant arrives by barge every 2 or 3 

days and is trucked from the MRF location to the glass plant, which is 

approximately 2,000 feet  from the MRF.    
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Facts relating to Nighttime Noise 

24. Facts Relating to Noise Decibel measurements are taken at SMR during its 

hours of operation for OSHA purposes.  Hearing protection is required 

inside the MRF building depending on the length of time the person spends 

inside the MRF building.  No hearing protection is required for persons 

outside of the building. 

25. The level of noise at the glass plant is similar to the level at the MRF. 

26. SMR receives recyclables by truck both during its hours of operation and 

afterward throughout the night.  Deliveries occur six days per week.  With 

respect to nighttime deliveries after 11 pm, no processing occurs at present 

during that time period. But see paragraph 15 above.  

27. SMR has some motor vehicles of its own (a maintenance truck and dump 

trucks) which are used to move materials and equipment within the  Facility. 

Deliveries to the glass plant by truck occur before 10 pm. To the extent 

SMR’s own vehicles (trucks and other mobile equipment) are used during 

SMR’s operations at night, those vehicles do not use back-up beepers at 

night. Most garbage trucks making incoming deliveries do not have back-up 

beepers, but it is possible that some trucks making deliveries at night from 

some municipalities may have back-up beepers which they use at night.  
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With respect to deliveries to the MRF, the unloading of trucks occurs within 

the MRF building.  

28. Unloading of barges at SMR occurs only on weekdays between the hours of 

8 am to 6 pm.  The barges are unloaded by the crane which is located at the 

side of the waterway and is visible from Port Liberte. The crane is not noisy. 

The crane is never used at night.  

29. Finished product goes out entirely by truck.  Most of the shipments go out 

during the day. However, some truck shipments may go out until 11 pm, and 

approximately once or twice a week, truck shipments go out in the early 

morning hours.  

 

30. In addition, limited barge traffic, involving paper-carrying barges, occurs at 

night.  There is no processing of paper at the facility.  Paper-carrying barges 

are staged in the waterway near the MRF.  Paper-carrying barges arrive 

every 2-3 days and typically leave the day after they arrive.  

31. In addition, empty barges used  by SMR are sometimes staged in the 

waterway.   

32. Tugboat operators involved in transporting SMR barges have been instructed 

to use radios, and not loudspeakers or bullhorns, in order to communicate.  

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 108 of 254   Trans ID: LCV2026107185 



  

ACTIVE 712854229v3 

Facts relating to Light 

33. During our meeting with Plaintiffs’ counsel, we observed the lights across 

the channel at the Claremont Terminal. The lights about which plaintiffs’ 

counsel expressed concern were not on SMR’s premises.  My colleague, 

Thomas Ferretti, identified two sets of lights on structures at Claremont 

Terminal that are associated with SMR.  Mr. Ferretti explained that one of 

those sets of lights was on the exterior wall of the glass plant, which is some 

distance away (approximately 3,000 feet) from the Port Liberte 

condominiums in question.  If anything, it appeared that those lights pointed 

in a direction other than Port Liberte.  Mr. Ferretti also pointed to two small 

lights which appeared to be exterior lights located near the MRF which are 

there for safety at night. Those were the only exterior lights at the Facility 

which I could observe from Mr. Matsikoudis’s office. 

34. In September 2025,  SMR  investigated and adjusted downward the direction 

of, and added hoods to, the lights mounted on the exterior of the SMR Glass 

Plant that are visible from parts of Port Liberté.  In addition, SMR 

investigated the lights located to the east of the receiving building of the 

MRF and determined that none of those lights are pointed at Port Liberté, 
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and that all of them are used in connection with SMR’s business, and, 

accordingly, no adjustments to those lights are necessary.   

 

 

No Ships or Trains Involved 

 

35. There are no ships involved in deliveries to or shipments from the Facility.  

SMR is not involved in any respect with any ships docked at Claremont 

Terminal. SMR does not receive or ship any materials by rail to or from this 

facility. 

 

Facts relating to Fires and Explosions 

36. With respect to fires and explosions that have occurred at Claremont 

Terminal in the past, on information and belief, the notable occurrences of 

explosions and large fires in recent years have not been at SMR.  At SMR’s 

Facility, there have been occasional small smoldering fires caused by lithium 

batteries and other items that were improperly included (despite prohibitions 

in SMR’s recycling contracts on such items being sent to the Facility) in the 

materials shipped to the Facility for processing.  Such occurrences occur 

primarily inside the Facility, not outside, and, on information and belief, 

those are not occurrences that would have been observed by Port Liberte 

residents. At the Fire Department’s request, in the event that there is a fire of 
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any size, SMR notifies the Fire Department and it comes to the Facility; 

however, its assistance at the Facility has only rarely been needed.  SMR 

handles the vast majority of these occurrences itself. 

Facts relating to Dust  

37. Dust from SMR’s operations at the Facility is minimal. All of the exterior 

ground surfaces at the Facility are paved.  With respect to dust inside the 

glass plant, SMR, pursuant to its air permit, conducts bi-annual monitoring, 

as well as regular monitoring of exterior dust conditions 

Permits 

38. SMR holds a recycling permit issued by the State of New Jersey.  In 

addition, SMR shares a NJPDES permit with SimsMetal, although SMR is 

in the process of obtaining its own stormwater permit.  The glass plant has 

an air quality permit, which is in place only to address the potential of dust 

from glass breaking.  SMR is also subject to the Hudson County Plan and 

has Fire Department and Building Department permits. 

 

 

 

 

 

                                                                                                                                                                                               HUD-L-001589-24   01/14/2026 1:55:52 PM   Pg 111 of 254   Trans ID: LCV2026107185 



  

ACTIVE 712854229v3 

I hereby certify that the above statement made by me is true.  I understand 

that if any of these statements are willfully false, I may be subject to punishment. 

       

        

     

 

___________________________ 

       

  Thomas Outerbridge 

 

Dated: 11/11/2025 
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Superior Court of New Jersey, Chancery Division,
General Equity Part, Burlington County.

Harry and Rita SCHMOLL, Husband and

wife; Leonard and Eleanor Egnack, husband

and wife, on behalf of themselves and

(all others similarly situated), Plaintiffs,

and

Mount Laurel Township, Plaintiff–Intervenor,

v.

J.S. HOVNANIAN & SONS, LLC., and

John Doe Corporations 1–5, Defendants.

BUR-C-00141-02
|

Decided Feb. 9, 2006.

Synopsis

SYNOPSIS

Background: Homeowners brought class action against
builder, seeking equitable relief to require builder to inspect
homes to determine if sufficient air combustion airflow
existed in utility rooms as was required by construction code.
The parties entered into a settlement and submitted it for
approval.

Holdings: The Superior Court, Chancery Division,
Burlington County, General Equity Part, Hogan, J.S.C., held
that:

class settlement was fair and reasonable;

trial court was not required to defer on issue of attorney fees;

attorney fee request of $417,510.12 was excessive;

homeowners prevailed for purposes of Consumer Fraud Act's
fee shifting provision; and

20% contingency enhancement of the lodestar was
appropriate for purposes of fee shifting.

Ordered accordingly.

Attorneys and Law Firms

Philip Stephen Fuoco, Haddonfield and Joseph A. Osefchen
(Philip Stephen Fuoco attorney); Steven P. DeNittis and
Norman Shabel, Mount Laurel (Shabel & DeNittis, attorneys,
Marlton), for plaintiffs Harry and Rita Schmoll, Leonard and
Eleanor Egnack, and all others similarly situated.

Michael L. Mouber, Marlton, for plaintiff-intervenor, Mount
Laurel Township. (Parker, McCay & Criscuolo, attorneys).

Richard Hunt, Marlton, for defendant J.S. Hovnanian & Sons.

Opinion

HOGAN, J.S.C.

*1  This decision represents the court's findings following
the fairness hearing held on February 6, 2006, for the approval
of the settlement of the above class action.

In addition to consideration of whether the class action
settlement is fair, reasonable and adequate, the award of
counsel fees and expenses is also at issue.

BACKGROUND
Plaintiffs' complaint in the Chancery Division primarily
sought equitable relief to require the defendant builder to
inspect the homes of the Holiday Village East Development
in Mount Laurel Township, New Jersey, constructed after
November 30, 1992, and which contain natural gas-powered
furnaces, hot water heaters and clothes dryers located in the
utility room of each home.

These inspections were allegedly required because of the
allegation that defendant violated the New Jersey Uniform
Construction Code. Plaintiffs contend there was insufficient

air combustion airflow in the utility rooms.1 All of the
allegations have been denied by the defendants and have been
vigorously opposed.
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Plaintiffs sought a court determination that if an inspection
found such violations, that defendant be ordered to make
the necessary correction to the defects found. Plaintiffs also
initially sought damages under various legal theories, but by
the commencement of the trial those damage claims had been
abandoned.

In the complaint, the plaintiffs recited numerous legal theories
for liability, including implied warranty of habitability,
implied covenant of construction in a workmanlike manner,
negligence, strict liability as a mass builder and violations of
the Consumer Fraud Act under N.J.S.A. 56:8–1, 56:8–166. At
the fairness hearing and in their briefs, plaintiffs relied only
upon the Consumer Fraud Act for the fee-shifting authority.

On August 1, 2003, Judge Bookbinder granted class
certification to the owners of homes constructed by defendant
in the Holiday East Development in Mount Laurel Township.

On February 6, 2004, Judge Bookbinder further permitted
Mount Laurel Township to intervene as a party plaintiff and
granted leave for the Township to file its own complaint,
which it promptly did.

It appears that the purpose of Mt. Laurel's intervention was
to protect its rights in the event the court entered equitable
relief that directly or indirectly required the use of Township
resources. They essentially “piggy backed” on plaintiffs'
claim and sought no independent relief. The Township seeks
no counsel fees or expenses.

On December 17, 2004, the court in a written decision denied
defendant's motion to transfer the matter to the Law Division
and to dismiss Mount Laurel's complaint. The Township's
public nuisance cause of action was dismissed. In the same
decision, plaintiffs' motion for partial summary judgment was
denied.

Trial commenced on April 18, 2005, and proceeded on April
19 and 20, 2005. On June 29, 2005, the parties entered into
a Stipulation of Settlement. Pursuant to the Stipulation of
Settlement, on August 31, 2005, the court entered an Order of
preliminary approval authorizing that a notice of settlement be
sent to each class member and setting the date for the fairness
hearing.

*2  As evidenced by the certification of mailings filed with
the court and representation of counsel at oral argument, the

court is satisfied the Order has been complied with and that
proper notice consistent with due process has been afforded
the class members. This initial notice provided for a fairness
hearing on December 2, 2005, at 1:30 p.m.

On December 2, 2005, the court conducted a fairness hearing
and considered the argument of counsel related to the award
of counsel fees. Other than the named plaintiff Harry Schmoll,
no general members of the class appeared. Defendant's
counsel represented that they received no written objections
from any class members and only received a few phone calls
from individuals seeking information. Likewise, the court
announced that it had received no written objections. All of
the parties urged the Court to grant final approval of the
settlement.

By letter of December 6, 2005, the court was notified by
defendant's counsel that it appeared that the public notice
of the settlement that was submitted at the December 5,
2005, fairness hearing contained a significant error, in that the
notice provided a requirement to supply a carbon monoxide
detector to class members. This was not a term that had
been agreed to under the Stipulation of Settlement previously
entered into and preliminarily approved by the court. By
letter of December 7, 2005, plaintiffs' counsel agreed that
the class notice was in error and that it had been published

in the Burlington County Times2 on November 3, 2005. On
that same day, the court directed that all counsel appear on
December 12, 2005, to resolve the issue.

On December 12, 2005, on the record the matter was
discussed fully as to the process for going forward. The Court
determined that even though it appeared that the correct notice
was mailed to the class home owners, the fact that the public
notice that was published in the newspaper was erroneous
could lead to confusion among the class members and
could adversely affect their decision-making as to whether
to participate in the inspection process. The court, therefore,
ordered that the class be re-noticed, and that the correct notice
be republished, and that the court conduct a second fairness
hearing on February 6, 2006.

By certification of Stephen DeNittis, Esq., dated January 9,
2006, Mr. DeNittis certifies that the revised notice was mailed
to the class homeowners. The notice was also published in
The Central Record, a weekly newspaper, which circulates in
Mt. Laurel Township.
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On February 6, 2006, counsel for the parties appeared for
the fairness hearing. No clients or members of the public
attended. As the court had no further questions, counsel
agreed to rely on their oral arguments they made before the
court at the first hearing on December 6, 2005.

THE SETTLEMENT
As in all cases, our courts have long subscribed to policy
that encouraged the settlement of lawsuits between the
parties, inclusive of class action proceedings. Chattin v. Cape
May Greene Inc., 216 N.J.Super. 618, 626, 524 A.2d 841
(App.Div.), certif. denied, 107 N.J. 148, 526 A.2d 209 (1987)
(citing Jannarone v. W.T. Co., 65 N.J.Super. 472, 168 A.2d 72
(App.Div.), certif. denied, 35 N.J. 61, 171 A.2d 147 (1961)).
However, in class actions, settlements receive a scrutiny not
otherwise provided to non-class action settlements before
they become enforceable. Our court rules require notice
of a proposed settlement of a class action to be given to
the members of the class and the court must approve the
settlement. R. 4:32–4. While individual parties to non-class
actions are in a position to agree to the terms of a settlement,
individuals of a class are generally not in that position; thus
it becomes the responsibility of the court to determine if the
class action settlement is fair and reasonable to the members
of the class. Chattin, supra, 216 N.J.Super. at 627, 524 A.2d
841.

*3  Both the plaintiffs' counsel and defendant's counsel argue
in favor of the approval of the settlement. There have been
no written objections by class members after notice of the
settlement. While no class members appeared at the hearing,
nonetheless the court is obligated to independently consider
the settlement as a substitute for the consents of the individual
class members. Of course the fact that there is no opposition
is a fact for consideration as well.

The standards for approval of class actions that have been
developed in the federal courts have been followed by
our state courts and generally involve nine factors for
consideration. Prudential Ins. Co. of Am. Sales Practices
Litig., 148 F.3d 283, 317 (3d Cir.1998). They are listed below
with the Court's comment:

1. The complexity, expense and likely duration of the
litigation;

As will be further discussed, the court is not of the belief that
this case was complex. It involved neither novel issues of law
nor a complex fact pattern. The case was vigorously defended,
which added to the burden of class counsel. The settlement
had the effect of terminating an ongoing trial and its continued
inherent expense.

2. The reactions of the class to the settlement;

The class posed no objections or requests for exclusion,
which permits the inference of satisfaction with the proposed
settlement.

3. The state of the proceeding and the amount of the discovery
completed;

The trial had commenced before the settlement occurred.

4. The risk of establishing liability;

As will be further discussed, the risk of establishing liability
based upon whether there were construction code violations
was fairly low.

5. The risks of establishing damages;

This factor as it relates to damages is not so relevant as the
relief sought was equitable. However, as to equitable relief,
the risk was moderate, but on the low side of the moderate
range.

6. The risks of maintaining the class action through the trial;

The risk of maintaining the class was not high. There have
been no efforts by defendant to move to de-certify the class
once the class was certified. There appears to be no basis in
any event.

7. The ability of defendant to withstand a greater judgment;

Since the class is not seeking a money judgment, this factor
is largely irrelevant. It is not disputed that defendant is a
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significant builder in the housing industry and could certainly
withstand a greater judgment in terms of damages or equitable
remedy.

8. The risk of reasonableness of the settlement fund in light of
the best possible recovery;

9. The risk of reasonableness of the settlement in light of all
the attendant risks of litigation.

Perhaps Factors 8 and 9 are the most helpful in evaluating
the settlement. The court is satisfied that the settlement is
reasonable in light of the best recovery possible. The fact
of the matter is that the settlement provides the class with
essentially the entire relief that they sought when the suit
was commenced. The settlement provides the opportunity
for the class members to voluntarily have their utility rooms
inspected, and if there are violations, to have the defendant
builder make the corrections at its cost. As indicated above,
counsel for both parties are in agreement that the settlement
is reasonable and in the interests of their clients.

*4  These factors must be considered in light of the fact that
plaintiff only seeks equitable relief as there is no fund in court.
Also, in considering the settlement as to fairness, the analysis
does not turn on the merits of the case. Eichenholtz v. Brennan,
52 F.3d 478 (3d Cir.1995). Because it is a case for equitable
relief rather than money damages, certain of these factors may
have less bearing and others more importance.

After reviewing the settlement in light of the above factors,
including reviewing the agreement itself and its related
documents, and after considering the comments of counsel
and their respective written submissions, the court can find
no reason that suggests that this settlement should not be
approved. The Court concludes and finds that the settlement
is fair and reasonable in every respect.

COUNSEL FEES:
Plaintiffs' counsel seeks fees and cost in the amount of
$417,510.12. Defendant's objections fall into two categories.
First, that the court's determination of reasonable counsel fees
should be deferred until it is determined how many of the class
members actually participate in the settlement and as to those
that do participate, how many of those class members' homes
actually have air-combustion violations in their respective
utility rooms. Defendant envisions the ability to potentially

argue that in fact plaintiffs are not the prevailing party under
the settlement and thus are not entitled to any award of fees.

Secondly, defendants object to the amount of the fees in the
application as not being reasonable and in compliance with
applicable case law.

The Timing Issue:
The applicable terms of the Stipulation of Settlement executed
by the parties (emphasis added) provide:

3. The amount of attorney fees, if any to be paid by
Hovnanian shall be determined by the Court, unless the
parties can resolve the amount amicably. If the matter
cannot be resolved, Class counsel shall submit their fee
petition at least twenty-one days prior to the scheduled
date of the fairness hearing and Hovnanian shall file their
objections ten days thereafter. It is acknowledged and
agreed that Mount Laurel is not seeking reimbursement of
attorney's fees as a result of the lawsuit or of this settlement.
The Court will either hear argument concerning fees at the
fairness hearing, or, at its option, may schedule a separate
hearing regarding same after acknowledging plaintiffs'
Class counsels' request and Hovnanian's objections at
the fairness hearing. It is acknowledged that Hovnanian
intends to take the position that the fee argument should
take place after the inspection results are received. The
parties agree to abide by the Court's decision in this
regard, and shall be allowed to supplement their respective
positions subsequent to the fairness hearing, in the event
the Court accepts Hovnanian position. The Court may
consider all relevant evidence including testimony adduced
to date, and may allow for a plenary hearing, as it deems
necessary in making its fee determination.

*5  While defendant urges the court to now exercise the
deferral option, plaintiffs strenuously oppose such deferral.
The court is bound to follow the same legal basis for
determining counsel fees whether or not the issue is deferred.
Plaintiffs' position is that the settlement concludes the active
litigation and provides the full measure of the equitable
relief they sought against defendant and that the award of
attorney fees should not be based upon the proportionality
of the monetary value of the settlement. Defendant, on the
other hand, argues that they expect that the majority if
not all of the participating class members' homes will be
found to be compliant with the regulatory scheme of the
Department of Community Affairs' “engineered approach to

air combustion.”3 It asserts, even if there was a de minimis
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violation of the venting provisions of the Department's
administrative building codes in place when the class member
homes were constructed, that the end result will show that
defendant is not liable or, in the alternative, that the violations
were minimal, requiring only minimal alterations to the
utility rooms, if any. This argument is the same defense
defendant raised during the entire litigation, including during
the trial. Defendant also argues that the court must take into
consideration the results of the inspections to be made and
factor into its fee determination the extent to which the class
members' homes actually need repairs and the attendant cost.

Plaintiffs invoke R. 4:42, which they assert prohibits the entry
of a delayed order for attorneys' fees and “requires that any
fee award be made prior to the entry of an order for final
judgment.” They argue that the primary relief they sought
was equitable and it is this relief which they received under
the Stipulation of Settlement. As such they, therefore, have
prevailed and are entitled to fee shifting under the Consumer
Fraud Act. They further argue that the monetary value of their
repairs resulting from the equitable relief is not the measure
for determining the counsel fees.

Without question, plaintiffs were seeking equitable relief in
the nature of a court order to provide the opportunity to the
class members to have their homes inspected, and if a home
is found to be in violation of the Department of Community
Affairs' building codes as to combustion air in their utility
rooms, then to require defendant to make such alterations at its
expense. While defendant denied any violations and defended
itself vigorously, after trial began, defendant agreed to settle
the case and agreed to the following relief as summarized
in the corrected Class Action Settlement Notice sent to each
class member:

A. All members of the Class shall be given an opportunity
to have their utility room inspected by the Mt. Laurel
Building Department at no cost to the Class member
in order to determine whether their utility room has
adequate combustion air as required by the New Jersey
Uniform Construction Code.

*6  B. If such an inspection reveals that there is inadequate
combustion air, corrective work will be performed in
accordance with specification previously approved by
the Mt. Laurel Building Department. Hovnanian will
be responsible for the cost and performance of such
corrective work.

The Stipulation of Settlement itself provides that the litigation
is “hereby fully and finally settled, subject to the approval of
the Court....”

What defendant now argues in support of deferring the
attorney fees issue is that plaintiffs at best accomplished
limited success and that waiting until all the inspections are
complete will prove that there were very few or no violations
and thus little if any liability. As will be discussed, while the
question of limited success is a factor in whether to decrease a
lodestar, it lends no support as to whether the fee issue should
be deferred. If defendant wished to test its defenses that it had
limited or no liability, it had the option to continue the trial
to the end and receive a court ruling on the merits. Instead
they chose to end the litigation and agreed to settle the merits
of the dispute. The analysis required by the Supreme Court
in Rendine v. Pantzer, 141 N.J. 292, 661 A.2d 1202 (1995),
will be just as applicable in the future as it is today. What
defendants are proposing would most likely lead to a plenary
hearing on the attorney fees issue. In fact the Stipulation of
Settlement contemplates that potential.

Our courts discourage a plenary hearing on the issues of
attorney fees. “We hold to the common sense position
that a plenary hearing should be conducted only when the
certifications of counsel raise material factual disputes that
can be resolved solely by the taking of testimony. We expect
that such hearings will be a rare, not routine, occurrence.”
Furst v. Einstein Moomjy, Inc., 182 N.J. 1, 24, 860 A.2d 435
(2004).

Citing Blum v. Witco Chem. Corp., 829 F.2d 367, 377 (3d
Cir.1987), the Court in Furst stated, “We strongly discourage
the use of an attorney-fee application as an invitation to
become mired in a second round of litigation.”

The law seems clear that counsel fees in fee-shifting cases
are not based on the dollar cost or dollar value of the
relief obtained. Furst, supra, 182 N.J. at 24, 860 A.2d 435.
Szczepanski v. Newcomb Med. Ctr., 141 N.J. 346, 366, 661
A.2d 1232 (1995); Grubbs v. Knoll, 376 N.J.Super. 420, 432,
870 A.2d 713 (App.Div.2005). That being the case, whether
or not the class members take advantage of the equitable relief
granted them, and whether or not the costs to remedy any of
the defects uncovered are minimal, would have no bearing
on whether or not plaintiffs are entitled to fees under fee
shifting. Therefore, postponing the attorney fee issue to some
undefined date in the future would serve no positive purpose
and would unjustifiably delay the attorney fee determination
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to which plaintiffs' attorneys are entitled. Likewise, such
an indeterminate wait for the local housing code official to
complete the inspection process would further exacerbate the
strictures of R. 4:42.

*7  While the parties provided in their agreement an “option”
for the court to delay the fee determination, such an option
cannot bind the court. Clearly the intent for such a provision
was to facilitate a settlement, while preserving to the time of
the fair hearing the parties' opportunity to brief and argue to
the court their respective positions on the issue.

The court declines to exercise the “option” and will not defer
the attorney fee issue.

Plaintiffs' attorneys have submitted a joint petition for
attorney fees and costs, which include certifications,
memorandums and various exhibits supporting the
application. The joint application is by the Law Firm
of Philip Stephen Fuoco, and from the Law Offices of
Shabel & DeNittis, P.C. These attorney certifications contain
information regarding attorney hourly rates, background of
counsel, and a description of the legal effort on behalf
of plaintiffs, with each entry displaying the attorney who
provided the service, the date of the service, the time in hours
and tenths and a description of the service. At the conclusion
is a summary of the total hours for each attorney, with a
total raw fee before any adjustment or enhancements. These
certifications contain an itemized statement of costs expended
by the firms in furtherance of their case.

The Shabel firm's certification, signed by both Mr. Shabel
and Mr. DeNittis, delineates in accordance with the Rules the
class action experience for both Mr. Shabel and Mr. DeNittis
with varying hourly rates approved by other courts. In this
case, Mr. Shabel charges $395 per hour and Mr. DeNittis
charges $250 per hour. These rates are consistent with the
rates charged in many previous cases that these attorneys
have litigated and which are detailed in their certification. The
fees they have charged historically have been approved in
the Superior Court in Burlington and Camden Counties. The
court is satisfied that the rates are within the range of rates
charged within the community of Burlington and Camden
County where these lawyers practice. The Shabel Firm seeks
$234,825.00 in raw fees, and $23,093.09 in costs.

Joseph A. Osefchen, Esq., executed the certification for the
Fuoco firm. The certification provides the background of the
attorneys who worked on the case, with a summary of hours

worked and hourly rates and costs expended. Attached to
the certification is a billing statement showing the services
by category and within each category, the date, the attorney
who provided the service, the time expended and a one-line

abbreviated description of the service.4 Also included is the
same type of information for paralegal services. The total
value of the fee the Fuoco firm seeks is $84,390.25 in raw
fees plus $381.00 in costs, as set forth in the certification.

As in the Shabel firm certification, the Fuoco firm
certification also provided the experience and hourly rates,
$495 for Mr. Fuoco and $300 for Mr. Osefchen. Also included
are the certifications of three practitioners who certify to the
“range” of prevailing market rates for comparable services
involving complex class action fee shifting in this legal

community.5

*8  All of plaintiffs' counsel demonstrate significant legal
experience, although they cite other class action cases
in which they participated without providing information
sufficient for a meaningful comparison with the present case.

Before any adjustments the two firms combined have set the
proposed lodestar at $321,601.00, exclusive of $23,474.09 of
out-of-pocket costs.

Plaintiffs' counsel have voluntarily reduced their proposed
lodestar by an initial ten percent “across the board” or
$32,160.17. They further reduced the lodestar by $7,015.00
for time expended when more than two plaintiffs' attorneys
participated at a hearing; they are charging only for the two

lowest billing rates.6 Finally, they have reduced the lodestar
further, deleting any billings for paralegal services, thereby
reducing the un-enhanced lodestar to $278,340.08. Plaintiffs'
counsel seeks a fifty percent enhancement of this amount, for
a total fee of $417,510.12

Defendant, Hovnanian, after challenging the right to counsel
fees, challenges the amount of fees themselves. They argue
that the fees are unreasonable because the service time of
1,085 hours was “excessive and redundant,” that the hourly
rates are unreasonable and not in line with the Rules of
Professional Conduct (“RPC”), and that the fees should not
be enhanced.

In determining any application for counsel fees, the court
must first analyze such a request in light of RPC 1.5(a), which
sets forth the factors the Court must consider; secondly, R.
4:42–9(b), which sets forth the mechanism for the application;
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thirdly, the applicable fee-authorizing statute, which in this
case is N.J.S.A. 56:8–19, the Consumer Fraud Act, which
sets forth the authority. These items must not be analyzed
independently of one another, but rather in conjunction with
one another in order for the court to come to the appropriate
conclusion.

Initially, the joint fee application is in substantial compliance
with R. 4:42–9(b), in that the appropriate certifications have
been filed, which address the applicable factors under RPC
1.5(a).

The factors with the court's comment are set forth below:

RPC 1.5. Fees

(a) A lawyer's fee shall be reasonable. The factors to
be considered in determining the reasonableness of a fee
include the following:

(1) The time and labor required, the novelty and difficulty
of the questions involved, and the skill requisite to perform
the legal service properly;

Plaintiffs' counsel in their pleadings and arguments have
consistently classified this law suit as “complex,” which in
part provides support for extensive fees. The court is not
persuaded that this case raised novel or unique legal issues
or factual issues such as to classify the matter as complex.
Certainly, because it is a class action, the legal mechanics
were more extensive, but not so much that the matter requires
the platoon of four highly skilled and experienced class action
lawyers from two different firms.

*9  Factually, this case involved whether the combustion
air in utility rooms of a class of a few hundred homes met
the standard of the New Jersey building code. It was argued
by defendant that if such a defect existed at all, it was a de
minimis variation from the standard. The potential problem
was first discovered when homeowners were having repairs
in the utility rooms and the issue arose on inspection by the
Township inspector.

While the initial complaint of plaintiffs listed numerous
causes of action, by the time of trial they had abandoned
all of the causes, except for a violation of the Consumer
Fraud Act. Plaintiffs abandoned their claim for damages and
were seeking an equitable remedy by way of court-ordered
remedy to such members of the class who had a violation and

wanted it fixed. The Township code official has not sought a
mandatory fix.

This case involved basic statutory and administrative code
interpretation and determination of violations that are not
novel or complex to determine. An inspection of the utility
room in a participating home will quickly and definitively

determine any violation.7 The fact that the parties retained
expert witnesses is certainly not unusual in a construction
defect case.

This case has not raised any novel or complex theories of law.
In the court's opinion, the need for plaintiffs to involve two
law firms was excessive. There is nothing in the certifications
that suggest that one firm or the other needed the expertise
of the other to conduct this case. None of the certifications
suggest specifically or generally that this case raised such
complex or novel issues that one firm needed professional
help from the other. In fact, the wide-ranging experience of all
the lawyers demonstrates that either of these firms would be
independently capable of representing this class well in what
involved a fairly uncomplicated fact pattern. The reality is that
these two firms divided the representation among themselves,
resulting in not only duplication of services, such as review
of documents and conferences among themselves, but also
of services that were not efficiently provided because of the
natural accrual of time and overhead between independent
organizations.

(2) The likelihood, if apparent to the client, that the
acceptance of the particular employment will preclude
other employment by the lawyer;

Plaintiffs' counsel failed to address this factor. The inference
is that the complexity and nature of this case undertaking did
not prevent either firm from representing other clients.

(3) The fee customarily charged in the locality for similar
legal services;

As discussed above, the court is satisfied that the hourly
rates charged by the Shabel firm are in line with rates for
similar services within the community in Burlington and
Camden Counties. However, the rates of the Fuoco firm, and
particularly the rate of Mr. Fuoco, for a case of this type is
excessive. In the certification it is pointed out that Mr. Fuoco
has participated in over 100 class actions involving ERISA,
civil rights, consumer fraud and other causes of action. The
highest rate he has had approved is $420. Here he seeks a rate
of $495 without explanation as to what makes this case more
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complex than the example cases he has listed.8 Clearly, with
expertise should come efficiency. His firm performed only
255.65 hours out of the total of 1085 hours expended by both
firms together. The supporting certifications of independent
counsel state that $420 is in the range of rates for the
community. Because of the lack of factual or legal complexity,
the court finds that $420 is reasonably in the range for a
case of this nature in the Burlington and Camden County
community. The burden here is on counsel to demonstrate his
fees follow the well-established standards.

*10  (4) The amount involved and the results obtained;
The court is of the opinion that the results obtained
by plaintiffs are significant. Plaintiffs have secured the
opportunity to have the utility room in their homes inspected
and a determination made as to whether it is in violation of the
air combustion standard to which the parties and the Township
have agreed. If there is a violation, defendant will make the
necessary improvements at its expense. While the evidence at
trial and in the pleadings is unsettled as to the exact expense,
it has been suggested at various times by the parties that the
cost could range from a few dollars to several hundred dollars
per home.

(5) The time limitations imposed by the client or by the
circumstances;

The certifications do not address that there were any time
limitations imposed by the client or circumstances.

(6) The nature and length of the professional relationship
with the client;

The certifications do not address this factor.

(7) The experience, reputation, and ability of the lawyer or
lawyers performing the services;

The experience and skill of the lawyers was addressed in the
certifications and has been heretofore discussed above.

(8) Whether the fee is fixed or contingent;

While counsel did not include a copy of the contingent fee
agreement to the fee application, they have certified that
they have taken the case based solely upon a contingent fee
arrangement, at no cost or risk to the class. Fees and costs
are only recoverable from defendant, to the extent the court
permits.

The court also must satisfy itself that there is legal authority
to shift the fees. Here plaintiffs' rely upon N.J.S.A. 56:8–19
of the Consumer Fraud Act. This provision (emphasis added)
provides:

Any person who suffers any ascertainable loss of moneys
or property, real or personal, as a result of the use
or employment by another person of any method, act,
or practice declared unlawful under this act or the act
hereby amended and supplemented may bring an action or
assert a counterclaim therefore in any court of competent
jurisdiction. In any action under this section the court
shall, in addition to any other appropriate legal or
equitable relief, award threefold the damages sustained by
any person in interest. In all actions under this section,
including those brought by the Attorney General, the court
shall also award reasonable attorneys' fees, filing fees and
reasonable costs of suit.

The primary relief sought and received by plaintiffs through
this litigation, which concluded in a settlement, was equitable
in nature. In fact plaintiffs abandoned any claim for damages
that was originally part of their initial pleadings. Defendant
entered the settlement without admission that it violated the
Consumer Fraud Act. The question to be resolved is whether
there can be fee shifting under the Consumer Fraud Act
when the parties agree to an equitable solution, and when
there is no court-determined or admitted violation of the
Consumer Fraud Act. The answer must be in the affirmative.
The words of the Consumer Fraud Act quoted above show
the Legislature contemplated not only a private cause of
action for monetary damages, but actions for equitable relief.
The statute provides for the award of reasonable attorneys'
fees in all actions under this section. N.J.S.A. 56:8–19. In
Consumer Fraud actions, fee shifting applies in favor of the
prevailing party when equitable remedies are achieved even
if no monetary damages are awarded or agreed to in the case
of a settled case. See New Jerseyans for a Death Penalty
Moratorium v. New Jersey Dep't. of Corrs., 185 N.J. 137, 883
A.2d 329 (2005) (where fee shifting was permitted in a non-
damage case, under the Open Public Records Act).

*11  Defendant, though, argues in its brief and oral argument
and insists that since it has not admitted liability under the act
and the individual inspections have not yet been completed,
that fee-shifting cannot apply. In other words, defendant
maintains that in this settlement the plaintiffs are not the
prevailing party for counsel fee purposes.
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Clearly, the success of plaintiffs in this settlement
demonstrates that they have prevailed. As stated in H.I.P.
v. K. Hovnanian at Mahwah VI, Inc., 291 N.J.Super. 144,
154, 676 A.2d 1166 (Law Div.1996), “Fundamentally, a
prevailing party is one who achieves a substantial portion of
the relief it sought.” As in the instant case, the plaintiff there
“achieved via settlement and consent order qualitatively and
as a matter of principle, a large portion of what it hoped for
by way of judgment.” Id.; see also, Ashley v. Atl. Richfield
Co., 794 F.2d 128, 131 (3d Cir.1986); Warrington v. Village
Supermarket, Inc., 328 N.J.Super. 410, 417–19, 746 A.2d 61
(App.Div.2000).

The landmark case in New Jersey on this subject is Rendine
v. Pantzer, 141 N.J. 292, 661 A.2d 1202 (1995). The
analysis first requires the court to determine the lodestar fee
by ascertaining the number of hours reasonably expended
multiplied by a reasonable hourly rate. In the instant case both
of plaintiffs' law firms together expended 1,085.60 hours of
lawyer time. As previously stated, the use of two law firms
to handle a case where there were no novel legal issues or

complex factual or scientific issues was inappropriate.9 While
plaintiffs have prevailed substantially, in obtaining the right
to have the class members' homes inspected on a voluntary
basis, it is still far from clear what this legal exercise will
practically accomplish, as there is no evidence yet as to how
many homes will participate in the settlement, and of those
who do participate how many violations may be found.

Undoubtedly, plaintiffs' attorneys also believe that their
billings are excessive. While they gave no reason, they
arbitrarily decided to reduce the application by ten percent
across the board.

The court has examined the billing certifications submitted,
entry-by-entry. The Shabel firm's billings are chronological
and generally detailed. The Fuoco firm's billings are broken
down by task and provide less detail. In either case, it is
clear that significant time was spent in duplicative effort and
consulting between the lawyers. For example, on October
16, 2002, Mr. DeNittis made an entry for a site inspection
of two homes; he took photos and measurements and spoke
to the parties, and the time billed for that task is 6.7 hours.
Thereafter, there is an entry by Mr. Shabel for the same date
that says, “site inspection w/ Steve DeNittis” for another 6.7

hours.10 This represents a joint charge of $4321.50 for going
to two homes and looking at their utility rooms. The billings
are replete with services that both these attorneys partnered,
but which were unnecessary given the nature of this case.

*12  Throughout the billings are charges for conferences
between Mr. Shabel and Mr. DeNittis. For example, on
November 19, 2002, they each charged 1.2 hours for
a conference to discuss prior phone calls and again on
November 21, 2002, they each charged 1.1 hours for a
conference between themselves. These entries do not disclose
what the conferences were about and are examples of the
significant intra-office communication, which is not justified.
On March 11, 2004, each of the attorneys charged 0.75 hours
for reviewing the same fax from the Township solicitor. On
March 20, 2005, and March 21, 2005, Mr. DeNittis spent 16
hours reviewing the “entire file.” On March 22, 2005, Mr.
Shabel spent 4 hours reviewing a draft witness list, an exhibit
list and “important documents.”

On March 23, 2005, Mr. DeNittis spent 6 hours on research
and drafting on a motion in limine regarding Carl Walter.
On March 24, 2005, 8.2 hours were spent drafting the Carl
Walter motion and research on Vinciguerra report. On March
25, 2005, there was a charge for 6.2 hours for a draft of a
motion in limine for Vinciguerra report. On March 26, 2005,
3.2 hours for research on whether the case is a jury trial or
bench trial was billed, and on the same day another 8 hours
to draft a third motion in limine. On March 28, 2004, there
was a charge of 0.3 hours to “circulate” the motions to the
other three attorneys. On the same day, March 28, Mr. Shabel
charged 6 hours to review the motions. Also on March 28
Mr. Shabel charged 2.5 hours to have a conference with Mr.
DeNittis, who also charged 2.5 hours for the same conference.
Again, no detail is given of the purpose of such meeting. As
well, the Fuoco firm also reviewed these motions.

On the next day, March 29, Mr. DeNittis charged 1 hour for
a conference with Mr. Shabel and Mr. Shabel charged an

hour for the same conference.11 On March 30, 2005, the two
attorneys each billed 1.5 hours for meeting with each other,
with little detail. On April 1, 2005, Mr. DeNittis charged for
4 hours to “Review defendant's responses to Requests for
Admissions, all of defendant's discovery requests.” Likewise
Mr. Shabel charged on the same day 3.5 hours for the exact
same service. These are only illustrations of the types of
entries that demonstrate to the court the inefficiencies and
unjustifiable expenditure of time that runs throughout the
Shabel firm billings. A review of these billings show no
attempt to manage the time spent in any efficient manner.
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Likewise, many of the billings for extensive communication
between the two law firms appear unnecessary, as will be
discussed.

As to the time expended by the Shabel firm, the court after a
careful review of the time entries concludes that Mr. Shabel's
time should be reduced from 177.50 hours to 100 hours and
Mr. DeNittis' time should be reduced from 652.45 hours to
400 hours.

The Fuoco billings are set up by task. There are numerous
tasks such as conference, conference with co-counsel,
research, review, telephone, brief writing, and brief writing:
class actions issues, among others. It is clear that this firm had
relatively little interaction with the client class. Undoubtedly,
the firm provided important and valuable services in the
research and brief writing areas, but extensive conferences,
telephone conferences and review of other lawyers' work
appears out of line, certainly not completely necessary for a
case of this nature. Of the 38.95 hours that Mr. Fuoco spent
on this case, 7.85 hours was for reviewing documents that
in many cases were prepared by one of the other lawyers
or reviewed by other lawyers. It should be noted that the
description of the various reviews is not informative. The
entry merely states “review motions and briefs,” or “review
class issues,” or “review discovery issues.” Such a description
makes it difficult if not impossible to cross check the entry.

*13  Like Mr. DeNittis, in the Shabel firm, Mr. Osefchen
provided the majority of the services for his firm. While
his services appear to be mostly in the area of research and
brief preparation, under the task of “Conference” there are
nearly 15 hours of entries showing conferences and telephone
calls with the Shabel firm, with only a few exceptions. The

entries provide little explanation. In addition, there is a task
called “Conference co-counsel” with another 8.75 hours of
telephone calls and conference with the Shabel firm, again
with little explanation. Scattered throughout the billings there
are further conferences with the Shabel firm and a task
called “Strategy and Analysis,” which also contains more
conferences with the Shabel firm. The court does not question
the fact that the two firms needed to communicate, but the
nature of this case and the relief that was being sought did not
justify the need for two firms with two separate overheads, to
conduct such extensive inter- and intra-firm communication.

After carefully considering the time entries of the Fuoco
firm, the court is reducing the hours expended by Mr. Fuoco
from 38.95 hours to 25 hours and the time expended by Mr.
Osefchen from 216.70 to 150 hours. The time reductions
for these firms represent, in the court's opinion, a more
appropriate expenditure of time in a case of this nature.

As indicated heretofore, clearly counsel jointly also
recognized that their bill for services is too high, as they

reduced their proposed lodestar voluntarily by ten percent.12

They also further reduced the billings for joint appearances
of counsel, when more than two attorneys appeared in court.
While the court does not want to place their good faith
in the category of “no good deed goes unpunished,” the
court believes that the excessive time expenditures warrants
a further reduction.

Having reviewed the hourly rates, and the time expended, the
court finds, with the appropriate adjustments, the lodestar for
this case to be as follows:

PSF
 

From 38.95 Hrs to 25 Hrs
 

@
 

$420.00
 

=
 

$ 10,500.00
 

 
NS
 

From 177.50 Hrs to 100 Hrs
 

@
 

$395.00
 

=
 

39,500.00
 

 
SD
 

From 652.45 Hrs to 400 Hrs
 

@
 

$250.00
 

=
 

100,000.00
 

 
JAO
 

From 216.70 Hrs to 150 Hrs
 

@
 

$257.00
 

=
 

38,550.00
 

The lodestar is therefore $188,550. The Court finds that
this sum represents the time reasonably spent by plaintiffs'
lawyers multiplied by the hourly rates determined above in
this case. The analysis of the time expenditures is not to
suggest that there was an intentional effort on the part of

counsel to inflate their bills; rather it demonstrates a lack of
coordination and efficiency. This may be the result of having
two independent firms representing the same client. Plaintiffs'
counsel in their application did not seek costs for paralegal
services, which they specifically removed.
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Defendant argues that the potential violations are de minimis,
and should inspections find violations, that the sum of money
necessary to fix the violations is minor as compared to the
significant fees that plaintiffs' counsel seeks. Our Supreme
Court has substantially adopted the rule that fee-shifting
statutes do not require proportionality between damage
recoveries and counsel fee awards. However, at the same time
the Court has stated:

*14  Nevertheless, if the specific circumstances incidental
to a counsel-fee application demonstrate that the
hours expended, taking into account the damages
prospectively recoverable, the interest to be vindicated,
and the underlying statutory objectives, exceed those that
competent counsel reasonably would have expended to
achieve a comparable result a trial court may exercise
its discretion to exclude excessive hours from the lodestar
calculation.

[Rendine v. Pantzer, supra, 141 N.J. at 336, 661 A.2d 1202.]
Additionally, the Court continued: “Similarly, a trial court
should reduce the lodestar fee if the level of success achieved
in the litigation is limited as compared to the relief sought.”
Id. at 336, 661 A.2d 1202.

On the first point, while this is not a damage award case, and
the remedy is equitable, the court in the discussion above has
already taken into consideration the nature of this case, its
lack of legal and factual complexity, and the homeowners'
interests should they choose to avail themselves of the
settlement provisions. The conclusion has been a reasonable
reduction in both the hours and where appropriate, the hourly
rate. The court concludes that the statutory objective of
the Consumer Fraud Act has been accomplished, in giving
these homeowners the opportunity to correct a potential air
combustion violation, which while minor in cost to fix,
could have significant impact on property and life if left
unaddressed.

With regard to the second point concerning the level of
success achieved, the Supreme Court has provided further
guidance. The Court has “not established a per se requirement
that there be a close relationship between recovery and fees
awarded.” New Jerseyans For a Death Penalty Moratorium v.
New Jersey Dep't. of Corrs., supra, 185 N.J. at 154, 883 A.2d
329 (citing N. Bergen Rex Transp., Inc. v. Trailer Leasing Co.,
158 N.J. 561, 574, 730 A.2d 843 (1999)).

The consideration of the level of success is to be qualitative
and not quantitative. “The fee award should not be reduced
simply because the plaintiff failed to prevail on every
contention raised in the law suit.” Id. at 154, 883 A.2d 329
(citing Hensley v. Eckerhart, 461 U.S. 424, 435, 103 S.Ct.
1933, 1939, 76 L.Ed.2d 40, 50 (1983)).

In determining the qualitative success the court should not
merely add up the counts of the complaint and determine
which counts were successful. Plaintiffs' complaint had
many counts and varying theories of recovery, but following
discovery and motions for summary judgment, the underlying
focus on the Consumer Fraud Act surfaced. Plaintiffs pursued
that cause of action up until the parties entered into a
settlement following the commencement of trial. The stated
goal of this suit was to correct what is perceived to be a
potential air-combustion problem in the utility rooms of the
class. That goal was initially pursued on several legal and
equitable theories.

Ultimately, the goal was successful in that a settlement was
reached where plaintiffs have achieved substantially the relief
they sought. While defendant insists that plaintiffs have
not prevailed in the settlement, such insistence is without
support in the record. What became clear in the record
as this case unfolded is that on many occasions defendant
could have settled the merits of the case on terms similar to
the present settlement. Defendant initially chose to proceed
with the litigation, which was its right to do. Once trial
had begun, defendant could have continued the trial and
awaited a decision of the court, which may or may not have
supported its position. Instead, defendant capitulated to the
relief that plaintiffs sought all along, while not admitting to
liability. The fact remains that plaintiffs prevailed in securing
the relief to which they felt entitled and for which they
brought the lawsuit. In the court's opinion, plaintiff achieved
a considerable degree of qualitative success and on this basis
the lodestar should not further be reduced on this basis.

Enhancement:
*15  The court has determined the lodestar to be $188,550.

Rendine requires a consideration of “whether to increase
that[the] fee to reflect the risk of nonpayment in all cases
which the attorney's compensation entirely or substantially
is contingent on a successful outcome.” Rendine, supra, 141
N.J. at 337, 661 A.2d 1202. In this case it is represented that
the attorneys took this case on a complete contingency. That
is to say, that their clients would not be expected to pay any
counsel fees under any circumstances. Likewise, the clients
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are not responsible to pay any of the out-of-pocket costs of
suit.

In addition, there is no fund in court, and no damages by
the time of trial were sought. Plaintiffs only sought equitable
relief under the Consumer Fraud Act to provide them with
the option to have their respective utility rooms inspected for
air combustion violations and to have the defendant builder
correct the violation at the builder's expense.

The Court in Rendine, in requiring a risk of non-payment
consideration, also permits a trial court, in its discretion,
to consider the likelihood of success in the enhancement
consideration.

In examining the risk of nonpayment, plaintiffs' counsel had
a significant risk. They had agreed with their clients that
if the case were unsuccessful, they (the attorneys) would
not be paid. While the court would not classify this case as
“complex” in its facts or the law to be applied, in any class
action there is a significant level of legal activity required.
It is not disputed that should the inspections disclose air
combustion violations the cost of the fix for an individual
utility room will be fairly inexpensive, perhaps a few hundred
dollars, or even much less. While proof by a plaintiff of
difficulty in hiring an attorney is not a prerequisite to a
contingency enhancement, in a case such as this where the
relief is equitable in nature and the potential recovery is
potentially minimal, it is not beyond reason that the utility
room conditions might never be addressed without such a
complete contingency arrangement provided by plaintiffs'
attorneys, at the risk of receiving no compensation should the
case have failed on the merits.

Defendant's counsel argues that plaintiffs' counsel have taken
no steps to minimize the risk, but does not suggest what those
steps might have been. To the contrary, the settlement that
was reached by the parties was in substantial part available
to defendant from the beginning of these proceedings. As in
Rendine, plaintiffs' counsel's risk actually increased because
of defendant's decision to litigate the case to trial, when there
were natural points along the way that this same settlement
may well have occurred. As early as February 3, 2003,
plaintiffs' counsel, in a letter to defendant's counsel, made
an offer to settle the litigation on suggested terms that are
essentially the same as the resolution the parties entered
into, only nearly two-and-a-half years later and after further
litigation.

*16  Generally, defendants must not be deterred from
defending themselves, but clearly when this case was first
filed there was a calculation by defendant not to settle,
and a second calculation to settle the matter two-and-a-half
years later after the trial began. This strategy is clearly the
prerogative of defendant and its counsel, but the effect was to
heighten the risk to plaintiffs by way of outlay of additional
time and expense.

Likewise, “cases in which the likelihood of success is
unusually strong, a court may properly consider the inherent
strength of the prevailing party's claim in determining the
amount of contingency enhancement.” Rendine, supra, 141
N.J. at 341, 661 A.2d 1202. Plaintiffs faced a risk of non-
payment because of the nature of the equitable relief they
sought. Nevertheless a court finding that there was a clear
code violation, even a de minimis violation, which even
defendant conceded, was a likely possibility. Had the trial
continued to the end, and the Court found violations, the
natural but not necessarily exclusive remedy would have been
an Order to the defendant to inspect and fix the violations,
which was the essential relief that the parties settled upon.
While of course very few if any cases are “air tight,” a review
of the facts in this case as presented through certifications,
the testimony at trial, and the building code provisions, leads
the court to conclude that plaintiffs' likelihood of success was
very good. This finding offsets to some degree the risk of the
contingent fee arrangement.

Our Supreme Court in Rendine, supra, 141 N.J. at 343, 661
A.2d 1202 states:

We conclude that contingency enhancements in fee shifting
cases ordinarily should range between five and fifty percent
of the lodestar fee, with the enhancement in typical
contingency cases ranging between twenty and thirty five
percent of the lodestar.

The nature of this class action case is one of limited public
interest, in that it affects a relatively small universe of people
who will participate, anywhere from a handful to several
hundred. No new legal theory or even extensions of legal
principles are involved. This case is a consumer case with
a limited but important impact on the homeowners who fall
into the class. After considering the risk of nonpayment as set
forth above, the court finds that this case falls into a category
best described as on the lower end of the moderate range for
enhancement. Therefore, the court finds that a twenty percent
enhancement of the lodestar is an appropriate enhancement in
a fee shifting case of this nature.
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The court in summary finds the lodestar to be $188,550.
The enhancement shall be twenty percent or $37,700.10
for a total fee of $226,260 plus out-of-pocket expenses of

$23,474.09,13 for a total judgment of $249,734.09, payable
by J.S. Hovnanian and Sons, LLC. Counsel for plaintiffs shall
prepare a judgment consistent with this decision.

All Citations

Not Reported in A.2d, 2006 WL 1520751

Footnotes
1 The term air combustion refers to the amount of air or airflow into and out of an enclosed utility room that contains natural

gas-burning appliances such as the home's heater or boiler, or gas clothes dryer. The applicable building codes have set
standards to insure there is adequate ventilation to these appliances to prevent incomplete combustion and the buildup
of various gases with their inherent dangers to the occupants of the home.

2 Actually, this reference in the December 7, 2005, letter was in error. Plaintiffs' counsel meant to say the Central Record.
In response to a written inquiry by the court, Mr. DeNittis explained in his letter of January 24, 2006, that his earlier
letter erroneously said the notice was published in the Burlington County Times, when in fact it was published in The
Central Record.

3 This term refers to a regulatory interpretation approach to analyzing air combustion airflow, approved by the New Jersey
Department of Community Affairs as part of the Stipulation of Settlement. This approach appears to provide more flexibility
for finding compliance with the applicable construction code.

4 The quality of the description is not uniform, as will be discussed.

5 It should be noted that all three certifications are based on hourly rates of $420 for Mr. Fuoco and $257 for Mr. Osefchen.

6 This adjustment apparently does not consider which of the attorneys provided the services.

7 Even the potential repairs if a violation is found are not complex—replacing a door or a vent panel, for example.

8 Mr. Fuoco did not co-sign the certification for this application.

9 Because the contingent fee agreement was not provided the court, it is unclear as to whether both firms are parties to
the agreement.

10 According to their letterhead, the Shabel firm is located in the adjoining community to the Hovnanian development.

11 While obviously a mistake, the March 29 entry of Mr. Shabel for the one hour conference with Mr. DeNittis actually states
it was a conference with “Norman Shabel.”

12 There is no explanation as to why they selected ten percent as opposed to a different percentage.

13 Defendant's counsel posed no objection to these costs and they appear to the Court to be appropriate.

End of Document © 2025 Thomson Reuters. No claim to original U.S.
Government Works.
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United States District Court, D. New Jersey.

Robert A. JONES, o/b/o himself and

all others similarly situated, Plaintiff,

v.

COMMERCE BANCORP, INC.;

Commerce Bank, N.A., Defendants.

Civil No. 05–5600 (RBK).
|

July 16, 2007.

Attorneys and Law Firms

Joseph A. Osefchen, The Law Firm of Philip Stephen Fuoco,
Philip Stephen Fuoco, Haddonfield, NJ, for Robert A. Jones.

Jordana Cooper, Kit Applegate, Blank Rome, LLP, Cherry
Hill, NJ, for Commerce Bancorp, Inc., Commerce Bank, N.A.

OPINION

KUGLER, United States District Judge.

*1  This matter comes before the Court on a motion
by Plaintiff Robert A. Jones (“Plaintiff”) for preliminary
approval of a proposed class action settlement. Specifically,
Plaintiff moves for an order: (1) preliminarily approving the
proposed class settlement; (2) certifying the settlement class
for purposes of the proposed settlement; (3) directing that
notice of the proposed settlement be given to members of
the settlement class; and (4) setting a date for formal hearing
on the proposed settlement. Defendants Commerce Bancorp,
Inc. and Commerce Bank (collectively “Commerce” or
“Defendant”) do not oppose the motion. For the reasons set
forth below, the Court grants Plaintiff's motion.

I. Background
Plaintiff states in the Second Amended Class Action
Complaint (the “Complaint”) that five middle and upper-
level Commerce Bank employees obtained confidential
customer account information, including account numbers
and balances, from the bank's computer database and sold

the information to Orazio Lembo (“Lembo”). (Compl.¶¶
11–14.) Lembo then sold this information to third parties,
including as many as forty debt collection entities. (Compl.¶
12.) The Hackensack Police Department arrested the involved
Commerce employees on April 27, 2005. (Compl.¶ 11.)
According to the police, the employees sold confidential
information to Lembo over a four-year period. (Compl.¶
15.) Lembo possessed confidential banking information of
over a half a million bank customers, including numerous
Commerce customers (Compl.¶ 16.)

The police told Commerce the names of its customers whose
information Lembo possessed. (Compl.¶ 17.) Commerce
then sent a form notice to affected customers, including
Plaintiff, which stated that “confidential account information”
may have been “inappropriately viewed or misused by
former bank employees.” (Compl.¶ 18.) The notice did not
mention that the arrested employees were actually current
employees, that they obtained the confidential information
from Commerce records, or that they resold the information
to Lembo. (Compl.¶¶ 19–21.) Commerce did not offer to
change account numbers, provide free checks, or provide
credit monitoring services to customers with compromised
accounts; rather, Commerce suggested these customers place
a fraud alert on their credit reports. (Compl.¶¶ 22–24.)

Plaintiff alleges that Commerce had a legal duty to take
reasonable steps to protect customer account information
from unauthorized access, use, or distribution by Commerce
employees and to promptly alert customers when this
occurred. (Compl.¶ 25.) Plaintiff further alleges that
Commerce failed to take adequate precautions to safeguard
customer information. (Compl.¶ 27.)

Plaintiff alleges counts of negligence, invasion of privacy,
breach of the common law duty of bank confidentiality,
violation of the New Jersey Consumer Fraud Act, breach
of contract, breach of express warranty, and violations
of N.J.S.A. §§ 2A:38A–3 and 2A:38A–5. The proposed
settlement stipulates that Commerce provide new bank
account numbers, purchase new checks bearing the new
account numbers, and purchase credit monitoring services to
detect fraud on behalf of Plaintiff and the class he represents.

II. Preliminary Approval of Proposed Class Action
Settlement
*2  Review of a proposed class action settlement is a two-

step process: preliminary approval and a subsequent fairness
hearing. In re Initial Pub. Offering Sec. Litig., 226 F.R.D. 186,
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191 (S .D.N.Y.2005). Courts make a preliminary evaluation
of the fairness of the settlement, prior to directing that
notice be given to members of the settlement class. In re
Nasdaq Mkt. Makers Antitrust Litig., 176 F.R.D. 99, 102
(S.D.N.Y.1997). Preliminary approval is not binding, and it is
granted unless a proposed settlement is obviously deficient.
Cf. Wal–Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96,
116 (2d Cir.2005) (quoting Manual for Complex Litigation,
Third, § 30.42 (West, 1995)) (“A presumption of fairness,
adequacy, and reasonableness may attach to a class settlement
reached in arm's-length negotiations between experienced,
capable counsel after meaningful discovery.”); In re Nasdaq
Mkt. Makers Antitrust Litig., 176 F.R.D. at 102 (quoting
Manual for Complex Litigation, Third, § 30.41 (West, 1995))
(“Where the proposed settlement appears to be the product of
serious, informed, non-collusive negotiations, has no obvious
deficiencies, does not improperly grant preferential treatment
to class representatives or segments of the class and falls
within the range of possible approval, preliminary approval
is granted.”).

The standards for preliminary approval are met in this
case. The proposed settlement appears to be the result
of serious negotiation between counsel for Plaintiff and
Defendant. Furthermore, Commerce agreed in the proposed
settlement to provide virtually all of the relief sought in
the Complaint. (Pl.'s Br. 7). The proposed settlement is
thus clearly reasonable and does not present any obvious
deficiency. Lastly, the proposed settlement does not appear to
unreasonably favor class representatives or any segment of
the class. The Court emphasizes that the reasonable amount
of payments to the class representative and class counsel are
subject to approval.

III. Certification of Settlement Class
Plaintiff moves, pursuant to Federal Rule of Civil Procedure
23, to certify a settlement class of “all Commerce Bank
Customers who received a form notice from Commerce
Bank” informing them of a security breach of their
confidential information.

1. Standard for Class Certification

(a) One or more members of a class may sue or be sued as
representative parties on behalf of all only if (1) the class is
so numerous that joinder of all members is impracticable,
(2) there are questions of law or fact common to the class,
(3) the claims or defenses of the representative parties are

typical of the claims or defenses of the class, and (4) the
representative parties will fairly and adequately protect the
interests of the class.

(b) An action may be maintained as a class action if
the prerequisites of subdivision (a) are satisfied, and in
addition:

...

(3) the court finds that the questions of law or fact
common to the members of the class predominate
over any questions affecting only individual members,
and that a class action is superior to other available
methods for the fair and efficient adjudication of the
controversy. The matters pertinent to the findings
include: (A) the interest of members of the class in
individually controlling the prosecution or defense
of separate actions; (B) the extent and nature of
any litigation concerning the controversy already
commenced by or against members of the class;
(C) the desirability or undesirability of concentrating
the litigation of the claims in the particular forum;
(D) the difficulties likely to be encountered in the
management of a class action.

*3  Fed.R.Civ.P. 23.

2. Class Certification
Plaintiff argues that the putative class in this case meets each
of the four requirements of Rule 23(a) for class certification:
(1) numerosity, (2) commonality, (3) typicality, and (4)
adequacy of representation. In addition, Plaintiff argues,
citing Rule 23(b)(3), that the action is maintainable because
questions of law and fact common to the class predominate
over questions affecting only individual members and a class
action is superior to other available methods for the fair and
efficient adjudication of the controversy.

Numerosity is satisfied because there are more than 1700
putative class members. There is no threshold number
necessary to satisfy the numerosity requirement, but courts
in this Circuit generally hold that classes of close to one
hundred members are sufficient. See Eisenberg v. Gannon,
766 F.2d 770, 785–86 (3d Cir.1985) (“The allegation of
more than [ninety] geographically dispersed plaintiffs met
the numerosity requirement....”); Weiss v. York, 745 F.2d 786,
809 (3d Cir.1984) (determining that a ninety-two plaintiff
class was sufficiently numerous to satisfy Rule 23(a)(1)); Id.
at 809 n. 35 (stating that numbers exceeding one hundred
will, with exception, sustain the numerosity requirement).
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Here, the potential class is approximately seventeen times
larger than classes considered sufficiently numerous by
courts in this Circuit. Due to the size of the class, and
because Defendant does not challenge certification under the
numerosity requirement, Plaintiff satisfies numerosity.

Plaintiff further demonstrates commonality. To demonstrate
commonality, plaintiff needs to show that “at least one
common question of fact or law exists among the putative
class.” Stewart v. Abraham, 275 F.3d 220, 227 (3d. Cir.2001).
Class members do not need to share identical claims or claims
arising from the same factual scenario. See In re Prudential
Ins. Co. of Am. Sales Practice Litig. Agent Actions, 148
F.3d 283, 310–11 (3d Cir.1998) (stating that a finding of
commonality does not require that all class members share
identical claims); Baby Neal v. Casey, 43 F.3d 48, 57 (1994)
(“[F]actual differences among the claims of the putative class
members do not defeat certification.”). In this case, putative
class members received the same letter, sent pursuant to the
same circumstances. Because there is a common issue of law
arising from the same factual scenario, and due to the fact that
Defendant does not challenge commonality, Plaintiff satisfies
the commonality requirement.

Likewise, Plaintiff satisfies the typicality requirement. A
named Plaintiff's claims are typical where each class
member's claims arise from the same course of events and
each class member makes similar legal arguments to prove
the defendant's liability. Robinson v. Metro–North Commuter
R.R. Co., 267 F.3d 147, 155 (2d Cir.2001). The typicality
requirement precludes certification of classes where the
legal theory of the named plaintiff potentially conflicts with
the legal theory of the absentees; it requires that common
claims are comparably central to the named and absentee
party claims. Baby Neal, 43 F.3d at 57. Typicality ensures
that the interest of the class and class representative are
aligned so that the latter works to remedy the injuries to the
former. Id. Because Plaintiff's “essential legal claim” (that
Defendant breached its legal duty to protect customer account
information and to promptly alert customers when the
security breach occurred) and the “factual matrix that suggests
this claim” (the form letter itself) are the same as those of
all plaintiffs in the proposed class, Plaintiff demonstrates
typicality. See Weiss v. York Hosp., 745 F.2d 786, 810
(3d Cir.1984). In addition, Defendant does not challenge
typicality.

*4  Plaintiff further demonstrates adequacy of
representation. Adequacy of representation is a two-part

inquiry that applies to both Plaintiff's counsel and Plaintiff.
First, adequacy of representation asks whether plaintiff's
attorney is qualified, experienced, and able to conduct the
litigation. In re Prudential, 148 F.3d at 312 (citing In re
Gen. Motors Corp. Pick–Up Truck Fuel Tank Prod. Liab.
Litig., 55 F.3d 768, 800 (3d Cir.1995)). Second, “it serves to
uncover conflicts of interest between the named parties and
the class they seek to represent.” In re Prudential, 148 F.3d
at 312 (citing Amchem Products v. Windsor, 521 U.S. 591,
594 (1997)). In this case, Plaintiff shows that his attorneys
are qualified, experienced, and generally able to conduct this
litigation, and because Plaintiff shares the class interest in
establishing that Commerce breached its legal duty, Plaintiff
is an adequate class representative. As with the other prongs
of the analysis, Defendant does not challenge the adequacy of
representation.

Thus, Plaintiff establishes the Rule 23(a) elements of
numerosity, commonality, typicality, and adequacy of
representation. Rule 23(b)(3) requires the district court to
make two additional findings: predominance and superiority.
For class certification, common questions of law and fact
must predominate over questions affecting only individual
members. In re Prudential, 148 F.3d at 314 Furthermore, the
class action device must be superior to all other available
means of handling the litigation. Id. Class treatment is
superior where individual claims are small or modest. Id. at
315. As to the element of predominance, Plaintiff argues that
the class “was affected and treated uniformly and will be
treated thus under the terms of the proposed settlement.” (Pl.'s
Br. 10.) Plaintiff further points out that class action is the
best method for this claim because “where, as here, the
claims reflect a lack of monetary damages, superiority is
readily satisfied.” (Id .) There is no evidence that any
litigation concerning this controversy, other than Plaintiff's
individual complaint, has already commenced; further, there
is no evidence that this forum is an undesirable one for the
concentration of this litigation, or that the management of this
class action would present any particular difficulties. In light
of Defendant's failure to challenge these assertions, this Court
holds that Plaintiff has met the predominance and superiority
requirements under Rule 23(b)(3).

Because the proposed class meets the requirements of Rule
23(a) and (b)(3), the class is suitable for certification.
However, a court that certifies a class must appoint
class counsel. Fed.R.Civ.P. 23(g)(1)(A). In appointing class
counsel, the court must consider “the work counsel has
done in identifying or investigating potential claims in
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the action,” “counsel's experience in handling class action
and other complex litigation,” “counsel's knowledge of
the applicable law,” and “the resources counsel will
commit to representing the class.” Fed.R.Civ.P. 23(g)(1)(C)
(i) (emphasis added). While Plaintiff's counsel does not
specifically provide evidence of any of these considerations,
the Court acknowledges that counsel possesses experience
handling class actions and other complex litigation, counsel
investigated potential claims and developed legal theories to
support those claims, and counsel appears familiar with the
applicable laws. See Bristow v. Lycoming Engines, No. 06–
1947, 2007 WL 1752602, at *5 (E.D. Cal. June 15, 2007).
Accordingly, this Court can appoint class counsel and certify
the class.

III. Approval of Class Notice
*5  Plaintiff moves, pursuant to Federal Rule of Civil

Procedure 23, that this Court direct notice to all class
members. The Court “must direct notice in a reasonable
manner to all class members who would be bound by a
proposed settlement, voluntary dismissal, or compromise.”
Fed.R.Civ.P. 23(e)(B). Plaintiff submitted a proposed notice
of class certification and settlement, with opt-out instructions,
and a proposed claim form. The Court approves both
documents.

The proposed class certification and settlement notice
appears to give class members a fair opportunity to
consider the proposed settlement and raise objections. The
notice reasonably inform class members of: (1) appropriate
information regarding the litigation, the class, the class
representative, class counsel, and the essential terms of
the settlement agreement; (2) appropriate information about
counsel's forthcoming application for attorney's fees; (3)
appropriate information about how to participate in the

settlement; (4) appropriate information about this Court's
final approval procedure; and (5) appropriate information
about how to challenge or opt-out of the settlement. See
Rosenburg v. IBM Corp., No. 06–00430, 2007 WL 128232,
at *5 (N.D.Cal. Jan. 11, 2007). Furthermore, the objection
process is spelled out in detail and the notice states with
specificity that class members may object to the settlement,
the class representative, the class counsel, the award of
attorney's fees, and the award to the class representative. The
notice is clear that class members need to complete a claim
form to receive the benefits of the settlement, and the claim
form adequately informs class members of the process they
must follow. Lastly, the proposed distribution of notice to
class members by first class mail is reasonable because no
alternative method of distribution is more likely to notify
class members who may not receive notice pursuant to the
proposed distribution plan.

IV. Final Approval Hearing
The Court schedules a hearing to determine whether to
grant final approval of the proposed settlement for Monday,
October 15, 2007 at 9:30 AM.

IV. Conclusion
For the foregoing reasons, the Court grants Plaintiff's
motion and preliminarily approves the proposed class action
settlement, certifies the settlement class, directs that notice be
given to members of the settlement class, and sets a date for
the final settlement hearing.

All Citations

Not Reported in F.Supp.2d, 2007 WL 2085357

End of Document © 2025 Thomson Reuters. No claim to original U.S.
Government Works.
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MEMORANDUM AND ORDER RE: PRELIMINARY
MOTION TO APPROVE CLASS ACTION SETTLEMENT

WILLIAM B. SHUBB, District Judge.

*1  Plaintiffs Vicki West and Wendy Fagundes1 seek to
bring a class action suit against defendant Circle K Stores,
Inc. for alleged violations of the California Labor Code,
Cal. Lab.Code §§ 226.7, 227.3, and California's Unfair
Competition Law (“UCL”), Cal. Bus. & Prof.Code §§
17200-17210. Presently before the court is plaintiffs' motion
for preliminary approval of settlement with defendants. For
the following reasons, plaintiffs' motion is granted.

I. Factual and Procedural Background
On March 3, 2004, plaintiffs filed a class action complaint
claiming that defendant failed to pay (1) overtime wages,
(2) administrative leave wages, and (3) accrued but unused
vacation wages, all in violation of state law. (Compl.¶ 17.)
On July 15, 2005, this court granted in part plaintiffs'
motion to amend their complaint. (July 15, 2005 Order at
2-3.) The amendments dropped some of the claims of one

proposed subclass (managers) and added Wendy Fagundes
as a named plaintiff, representing an additional class of
employees claiming that defendant failed to pay meal and
break wages. (Id. at 3-4.)

On March 20, 2004, plaintiffs moved to certify two distinct
classes based on their remaining claims: (1) a “meal period
class” defined as “all hourly store employees employed
by defendant in California since October 1, 2000, who
did not receive off-duty meal periods” and (2) a “vacation
class” defined as “all employees employed in California by
defendant at any time since March 3, 2000, who forfeited
accrued but unused vacation under defendant's vacation
policy.” (Pl.'s Mot. for Class Cert. 1.) However, before the
court could hear that motion, the parties attended a day long
mediation with Justice Richard Neal (retired) where they
agreed to settlement terms. Accordingly, the parties now seek
preliminary approval of their Joint Stipulation of Settlement
and Release.

II. Discussion

A. Legal Standard
The Ninth Circuit has declared that a strong judicial policy
favors settlement of class actions. Class Plaintiffs v. City of
Seattle, 955 F.2d 1268, 1276 (9th Cir.1992). Nevertheless,
where, as here, “parties reach a settlement agreement prior
to class certification, courts must peruse the proposed
compromise to ratify both the propriety of the certification
and the fairness of the settlement.” Staton v. Boeing Co.,
327 F.3d 938, 952 (9th Cir.2003). In conducting the first
inquiry, the court “must pay ‘undiluted, even heightened,
attention’ to class certification requirements” because, unlike
in a fully litigated class action suit, the court will not have
future opportunities “to adjust the class, informed by the
proceedings as they unfold.” Amchem Prods. Inc. v. Windsor,
521 U.S. 591, 620 (1997); Hanlon v. Chrysler Corp., 150
F.3d 1011, 1019 (9th Cir.1998) (quoting Amchem, 521 U.S.
at 620). “[T]he parties can[not] agree to certify a class
that clearly leaves any one requirement unfulfilled” and
consequently, the court cannot blindly rely on the fact that
the parties have stipulated that a class exists for purposes
of settlement. Berry v. Baca, No. CV 01-02069, 2005 WL
1030248, at *7 (C.D.Cal. May 2, 2005); see also Amchem,
521 U.S. at 622 (observing that nowhere does Rule 23 say
that certification is proper simply because the settlement
is fair). In the second part of its inquiry, the “ ‘court
must carefully consider “whether a proposed settlement is
fundamentally fair, adequate, and reasonable,’ recognizing
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that ‘[i]t is the settlement taken as a whole, rather than the
individual component parts, that must be examined for overall
fairness....' “ Staton, 327 F.3d at 952 (quoting Hanlon, 150
F.3d at 1026); see also Fed.R.Civ.P. 23(e).

*2  Additionally, approval of a class action settlement takes
place in two stages. See In re Phenylpropanolamine (PPA)
Prods. Liab. Litig., 227 F.R.D. 553, 556 (W.D.Wash.2004)
(noting that in the first stage of the approval process “the court
preliminarily approve[s] the Settlement pending a fairness
hearing, temporarily certifie[s] the Class ..., and authorize[s]
notice to be given to the Class”). Accordingly, in this first
order the court will only “determine[ ] whether a proposed
class action settlement deserves preliminary approval” and
lay the ground work for a future fairness hearing (see schedule
below). Nat'l Rural Telecomms. Coop. v. DIRECTV, Inc.,
221 F.R.D. 523, 525 (C.D.Cal.2004). At that subsequent
hearing, after notice is given to class members, the court will
entertain any objections by putative class members to (1) the
treatment of this litigation as a class action and/or (2) the
terms of the settlement. Diaz v. Trust Territory of Pac. Islands,
876 F.2d 1401, 1408 (9th Cir.1989) (holding that prior to
approving the dismissal or compromise of claims containing
class allegations, district courts must, pursuant to Rule 23(e),
hold a hearing to “inquire into the terms and circumstances of
any dismissal or compromise to ensure that it is not collusive

or prejudicial”).2 Following that fairness hearing, the court
will make a final determination as to whether the parties
should be allowed to settle a class action pursuant to the terms
agreed upon. DIRECTV, Inc., 221 F.R.D. at 525.

B. Certification of the Class
A class action must meet four prerequisites identified in
Federal Rule of Civil Procedure 23(a), in addition to meeting
the requirements of at least one of the three subdivisions of
Federal Rule of Civil Procedure 23(b). See Fed.R.Civ.P. 23(a),
(b). Additionally, although a district court has discretion in
determining whether the moving party has satisfied each Rule
23 requirement, see Califano v. Yamasaki, 442 U.S. 682, 701
(1979); Montgomery v. Rumsfelo, 572 F.2d 250, 255 (9th
Cir.1978), the court must conduct a rigorous inquiry before
certifying a class, see Gen. Tel. Co. v. Falcon, 457 U.S. 147,
161 (1982); E. Tex. Motor Freight Sys. v. Rodriguez, 431 U.S.
395, 403-05 (1977). As noted above, although the parties have
stipulated that a class exists for purposes of settlement, this
does not relieve the court of its duty to conduct this inquiry.

Typically, when parties settle before the class is certified, the
court is denied adversarial briefs on the class certification
issue. However, in this case the court is in a unique position,
as the parties have already fully briefed a motion for class
certification. Although defendant now agrees, at least for the
purposes of settlement, that class treatment is appropriate, it
composed a lengthy brief in opposition to plaintiffs' motion
for certification. The court will therefore consider several of
defendant's original arguments in deciding whether the issues
in this case should be treated as class claims pursuant to
Federal Rule of Civil Procedure 23(a) and 23(b)(3).

1. Rule 23(a)
*3  Rule 23(a) restricts class actions to cases where:

(1) the class is so numerous that joinder of all members
is impracticable, (2) there are questions of law or fact
common to the class, (3) the claims or defenses of the
representative parties are typical of the claims or defenses
of the class, and (4) the representative parties will fairly and
adequately protect the interests of the class.

Fed.R.Civ.P. 23(a). These requirements are more commonly
referred to as numerosity, commonality, typicality, and
adequacy of representation. See Fed.R.Civ.P. 23(a); Hanlon,
150 F.3d at 1019.

a. Numerosity
Courts have not established a precise threshold for
determining numerosity. See Gen. Tel. Co. v. E.E.O.C.,
446 U.S. 318, 330 (1980). However, a class consisting
of one thousand members “clearly satisfies the numerosity
requirement.” Sullivan v. Chase Inv. Servs., Inc., 79 F.R.D.
246, 257 (N.D.Cal.1978). To evidence the vacation class size,
plaintiffs offer excerpts from the depositions of Linda Prince
and Robert Crandall, which support their claim that 1,752
employees forfeited accrued but unused vacation during the
class period. (Mar. 20, 2006 Jones Decl. Ex. C (Prince
Dep. 10:9-17); Ex. E (Crandall Dep. 55:13-57:2).) However,
before defendant agreed to settle, it contended that this
figure is not accurate because it includes employees who
were not actually terminated, but rather were transferred to
defendant's affiliated company (ConocoPhillips) following a
sale of defendant's stock. While this may be true, in order to
eliminate this segment of the vacation class, the court would
have to consider the merits of the parties' legal arguments,

which it cannot do at the class certification stage.3 See
Blackie v. Barrack, 524 F.2d 891, 901 n. 17 (9th Cir.1975)
(acknowledging that in accepting allegations regarding class
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size, the resulting class order may be “speculative in the
sense that the plaintiff may be altogether unable to prove
his allegations”). Therefore, accepting plaintiffs' alleged class
size as true, and recognizing that the joinder of 1,752 plaintiffs
would be impracticable, the court holds that the numerosity
requirement is satisfied as to the vacation class.

Likewise, numerosity is also satisfied for the meal period
class-a fact that defendant has never disputed. Since March 3,
2000, defendant has employed up to 14,000 hourly employees
who might have claims for wrongfully withheld meal breaks.
(Rodriguez Decl. ¶ 1.) Again, although courts have not
established a precise number for the numerosity requirement,
joinder of 14,000 people in a single case would clearly be
impracticable.

b. Commonality
Rule 23(a) also requires that “questions of law or fact [be]
common to the class.” Fed.R.Civ.P. 23(a)(2). The Ninth
Circuit construes commonality liberally. See Hanlon, 150
F.3d at 1019. It is not necessary that all questions of law and
fact be common. “The existence of shared legal issues with
divergent factual predicates is sufficient, as is a common core
of salient facts coupled with disparate legal remedies within
the class.” Id.

*4  Here, a significant common question exists as to whether
the defendant, by policy or practice, failed to carry over
accrued but unused vacation time from year to year on
behalf of the class members. Had this case gone to trial,
additional common legal issues would have included: 1)
whether termination is necessary before the forfeiture of
accrued but unused vacation time is unlawful; 2) whether,
under California Labor Code § 227.3, transfer of ownership
constitutes a termination of the employee relationship,
requiring payment of all accrued but unused vacation; and
3) whether the defendant's policy or practice of manually
carrying over accrued but unused vacation time only upon
request violates California Labor Code § 227.3 as a “use it or
lose it policy.” Such commonality among the class members,
in issues of both law and fact, is sufficient to meet requisites
of Rule 23(a)(2).

Commonality with respect to the meal period class presents
a closer question. The purpose of this class is to recover
additional pay allegedly owed for missed meal breaks in
violation of California Labor Code § 226.7. Cal. Lab.Code
§ 226.7(b) (requiring employers to pay employees “one
additional hour of pay at the employee's regular rate of

compensation for each work day that [a] meal or rest period[,
as required by subsection a,] is not provided”). However, the
California Code of Regulations further provides that “[a]n ‘on
duty’ meal period [is acceptable] when the nature of the work
prevents an employee from being relieved of all duty and
when by written agreement between the parties an on-the-job
paid meal period is agreed to. The written agreement [must]
state that the employee may, in writing, revoke the agreement
at any time.” Cal.Code Regs. tit. 8, § 11070(11)(C).

At all times during the proposed the class period, defendant
required employees to sign some form of “meal period
agreement” (or waiver) that included the nature of the work
exception. Nevertheless, defendant originally argued that
evaluating the enforceability of the waiver would require an
individual inquiry into the nature of each employee's work
on every shift where that employee missed a meal break.
Depending on the traffic in a given store on a given shift,
defendant argued, the nature of the work may have precluded
an off-duty meal break, and these individual inquiries defeat
commonality.

However, this argument would again involve the court in
a determination of the merits of the case. The parties have
not provided the court with any authority establishing that
the nature of the work exception applies on a case-by-case,
shift-by-shift basis. Indeed, such a rule would potentially
eviscerate the protections provided by California Labor Code
§ 226.7, as every employer would defend against a claim
of missed meal periods by arguing that, because of the
nature of the employee's work on that day, he was too
busy to take a break. Instead, the exception was more likely
provided to allow employers some relief when the nature of
the work in their business overall does not permit a mid-
shift meal break. Significantly, the court is also not aware of
any authority establishing that the nature of the work in a
convenience store qualifies for the § 11070(11)(c) exception.
Consequently, because the court cannot resolve this question
without considering the merits of the case, the court must
recognize that a potential and significant common question
exists for the meal class.

c. Typicality
*5  Rule 23(a) further requires that the “claims or defenses of

the representative parties [be] typical of the claims or defenses
of the class.” Fed.R.Civ.P. 23(a)(3). Typicality requires that
named plaintiffs have claims “reasonably coextensive with
those of absent class members,” but their claims do not have
to be “substantially identical.” Hanlon, 150 F.3d at 1020.
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The test for typicality “is whether other members have the
same or similar injury, whether the action is based on conduct
which is not unique to the named plaintiffs, and whether
other class members have been injured by the same course of
conduct.” Hanon v. Dataproducts Corp., 976 F.2d 497, 508
(9th Cir.1992) (quoting Schwartz v. Harp, 108 F.R.D. 279,
282 (C.D.Cal.1985)).

In this case, all putative vacation class members suffered
the same injury when their accrued but unused vacation
time was forfeited without compensation. The source of this
injury arises from a similar policy or practice instituted by
the defendant regarding the forfeiture of accrued but unused

vacation.4 Moreover, there is no indication of uniqueness as
to either defendant's conduct toward the named plaintiff or
the injury suffered as a result of that conduct (allegedly, lost
vacation time). Therefore, the requirement of typicality has
been met.

The analysis is again somewhat more strained with respect
to the meal period class. Defendant originally challenged
recognition of Fagundes as the class representative because as
a supervisor and a long term employee (nearly 11 years) in a
business with nearly 100% turnover, her claims are arguably
not typical. In particular, Fagundes, who signed an outdated
meal period agreement, has additional grounds on which to
challenge defendant's practices because her agreement lacks
the “revokable at will clause” that is presently required by
Cal.Code Regs. tit. 8, § 11070(11)(C).

Nevertheless, “[w]hen the same unlawful conduct was
directed at or affected both the named plaintiffs and the
members of the putative class, the typicality requirement is
usually met, irrespective of varying fact patterns that underlie
individual claims.” Stephenson v. Bell Atl. Corp., 177 F.R.D.
279, 285 (D . N.J.1997) (citing Baby Neal v. Casey, 43 F.3d 48,
58 (3d Cir.1994); Herbert Newberg & Alba Conte, Newberg
on Class Actions § 3.13, at 3-76, 3-77 (3d ed.1992)). Here,
like those that served under her, Fagundes allegedly was
improperly denied earned meal breaks in violation of Cal.
Lab.Code § 226.7. Although she has an additional ground
on which to attack defendant's policy, the court cannot say
with certainty that this argument would succeed and that
plaintiff would thus not need to “prove what others in the
class must establish.” Greeley v. KLM Royal Dutch Airlines,
85 F.R.D. 697, 701 (S.D.N.Y.1980). This is not a case
where the proposed class representative's legal arguments are
completely distinct from those of an identifiable subset of
the class. Rather, Fagundes' legal arguments are coextensive

with those of the class she proposes to represent. Therefore
plaintiffs can satisfy the typicality requirement for the meal
period class.

d. Adequacy of Representation
*6  Finally, rule 23(a) requires representative parties who

“will fairly and adequately protect the interests of the class.”
Fed.R.Civ.P. 23(a)(4); see Hanlon, 150 F.3d at 1020. To
resolve the question of legal adequacy, the court must answer
two questions: (1) do the named plaintiff and her counsel have
any conflicts of interest with other class members and (2) will
the named plaintiff and her counsel vigorously prosecute the
action on behalf of the class? Hanlon, 150 F.3d at 1020.

Defendant initially contended that the named plaintiff's duty
to ensure some of the putative class members took their
vacation days, while a supervisor in defendant's employ,
represents a conflict of interest with non-supervisor class
members. However, in those circumstances where a conflict
of interest might exist, such a conflict will only bar
certification when “the conflict is serious and irreconcilable.”
Mateo v. M/S Kiso, 805 F.Supp. 761, 772 (N.D. Cal 1992);
see also O'Connor v. Boeing N. Am., Inc., 184 F .R.D. 311,
335 (C.D.Cal.1998) (“[O]nly a conflict that goes to the very
subject matter of litigation will defeat a party's claim of
representative status.” (quoting 10B Charles Alan Wright
et al., Federal Practice and Procedure § 1768, at 327-28
(3d ed.1998))). Here, the possible conflict of interest must
implicate the forfeiture of vacation time, and it does not.
Instead, the named plaintiff's alleged duty pertained to the
accrual and use of vacation time, a subject not in dispute.

Further, the fact that plaintiff's employment with defendant
ended in 2003 has no bearing on her adequacy as a
class representative. To prove the elements associated with
her forfeiture of accrued vacation time claim, West must
necessarily engage in a course of litigation that will prove
the elements of injury as to the entire class, including those
members who were injured in 2004 and beyond. Significantly,
defendant has not argued that it changed its policy or
practice with respect to the forfeiture and carrying over of
vacation during the time subsequent to the named plaintiff's
termination.

Additionally, West has shown that her counsel is adequately
experienced in class actions. (See Mar. 20, 2006 Jones Decl.
¶ 4.) As such, the court can safely assume that her counsel
has vigorously sought to maximize the return on its labor and
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to vindicate the injuries visited on the entire class. Therefore,
the court holds that West is an adequate class representative.

Likewise, Fagundes does not have substantive conflicts
with the proposed meal period class and therefore is an
adequate representative for this group. Although in theory, as
a supervisor in charge of scheduling meal breaks, Fagundes
could be partially responsible for failing to provide meal
breaks, the court is not aware of any source for such personal
liability on the part of the employee with respect to Cal.

Lab.Code § 226.7.5 Cf. Cicairos v. Summit Logistics, Inc., 133
Cal.App. 4th 949, 962-63 (2005) (holding that an employer's
“obligation to provide the plaintiffs with an adequate meal
period is not satisfied by [shifting responsibility to employees
to take their meal breaks], because employers have ‘an
affirmative obligation to ensure that workers are actually
relieved of all duty.’ “ (quoting Wage Order applicable to
the transportation industry)). Significantly, plaintiff acted in
accordance with defendant's well established policies that left
little room for discretion. (See, e.g., Mar. 20, 2006 Jones Decl.
Ex. B (Farthing Dep. 90:20-91:14 (describing defendant's
meal break policy and noting that employees could take an
off-duty meal break only after January, 2003 and only if
“there were two or more employees working and the nature of
the business allowed” (emphasis added)).) The claims of her
fellow class members will not be that she denied them their
meal breaks, but rather that their breaks were denied pursuant
to defendant's policies. These facts distinguish this case from
the discrimination cases originally relied on by defendant,
where supervisors were held to be inadequate representatives
because they played a part in discriminatory practices that
could be attributed to their employer. See Wagner v. Taylor,
836 F.2d 578 (D.C.Cir.1987); Donaldson v. Microsoft Corp.,
205 F.R.D. 558 (W.D.Wash.2001).

*7  Moreover, as noted by defendants, the Ninth Circuit has
declined to adopt a per se rule prohibiting the representation
of a subset of non-supervisory employees by supervisory
employees. “[W]hether employees at different levels of the
internal hierarchy have potentially conflicting interests is
context-specific and depends upon the particular claims
alleged in a case.” Staton, 327 F.3d at 958. As with typicality,
the question boils down to whether the supervisor's claims
are coextensive with those of the non-supervisory employees.
Id. Because the court has already made this determination
in favor of plaintiffs, Fagundes can adequately represent the
meal period class.

2. Rule 23(b)
An action that meets all the prerequisites of Rule 23(a) may
be maintained as a class action only if it also meets the
requirements of one of the three subdivisions of Rule 23(b).
See Eisen, 417 U .S. at 163. In this case, plaintiff seeks
certification of two independently represented classes under
Rule 23(b)(3), “which is appropriate ‘whenever the actual
interests of the parties can be served best by settling their
differences in a single action.’ “ Hanlon, 150 F.3d at 1022
(quoting 7A Charles Alan Wright, et al ., Federal Practice
and Procedure § 1777 (2d ed.1986)). A class action may be
maintained under Rule 23(b)(3) if (1) “the court finds that
the questions of law or fact common to the members of the
class predominate over any questions affecting individuals
members,” and (2) “that a class action is superior to other
available methods for the fair and efficient adjudication of the
controversy.” Fed.R.Civ.P. 23(b)(3).

a. Predominance
Because the Rule 23(a)(3) already considers commonality,
the focus of the Rule 23(b)(3) predominance inquiry is on
the balance between individual and common issues. Hanlon,
150 F.3d at 1022. Here, defendant originally contended
that differences among the class members in vacation
accrual caps, vacation accrual rates, and the ability to take
vacation days raise individual issues that predominate any
common legal or factual issues. (Def.'s Opp'n to Class Cert.
37-39.) However, differences in accrual caps and rates are
quantitative measures that are irrelevant to the appropriate
overarching liability question: whether the defendant's
employment agreements amount “to an impermissible ‘use or
lose it’ policy or a valid ‘no additional accrual’ policy” under
California Labor Code § 227.3. Boothby v. Atlas Mech., Inc.,
6 Cal.App. 4th 1595, 1603 (1992); Cal. Labor Code § 227.3.
Because of the uniform language among the several vacation
policies, and the alleged uniform implementation of these
policies, common issues of law and fact would predominate

if this case were to go to trial.6 (See Farthing Decl. Exs. A-C.)
Importantly, individual differences in accrual caps, accrual
rates, and amount of vacation time accrued would have
pertained to damages only and individual issues regarding
damages will not, by themselves, defeat certification under
Rule 23(b)(3). See Blackie, 524 F.2d at 905-09 (“Courts have
generally declined to consider conflicts, particularly as they
regard to damages, sufficient to defeat class action status at
the outset unless the conflict is apparent, imminent, and on an
issue at the very heart of the suit.”).
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*8  Likewise, assuming, as the court has, that the nature
of the work exception is intended to apply to the nature
of the work in general and not the circumstances on any
given shift, common claims would have predominated in the
meal period class action as well. Individual matters, such
as whether a putative class member worked long enough to
qualify for a meal break and whether she was permitted to
take the earned break, as in the vacation class, would relate
only to damages. The predominant issue, and one appropriate
for class treatment, is whether defendant's policies, which
routinely resulted in employees having to take on-duty meal
“breaks,” were lawful.

b. Superiority
In addition to the predominance requirement, Rule 23(b)(3)
provides a non-exhaustive list of matters pertinent to the
court's determination that the class action device is superior
to other methods of adjudication. See Fed.R.Civ.P. 23(b)(3)
(A)-(D). These matters include:

(A) the interest of members of the class in individually
controlling the prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the
controversy already commenced by or against members of
the class;

(C)the desirability or undesirability of concentrating the
litigation of the claims in the particular forum;

(D) the difficulties likely to be encountered in the
management of a class action.

Id. Some of these factors, namely (D) and perhaps (C), are
irrelevant if the parties have agreed to a pre-certification
settlement. Amchem, 521 U.S. at 620. Additionally, the
court is unaware of any concurrent litigation regarding the
issues of the instant case. In the absence of competing
lawsuits, it is also unlikely that other individuals have an
interest in controlling the prosecution of this action or other
actions, although objectors at the fairness hearing may reveal
otherwise. As it stands today however, the class action
device appears to be the superior method for adjudicating
this controversy. As such, the vacation class is properly
maintained under Rule 23(b)(3).

The superiority consideration also favors certification of the
meal period class, despite the availability of an informal wage
claim processing service provided by the Division of Labor
Standards Enforcement (“DLSE”) (especially in light of the
fact that the parties have settled the case). The administrative

hearing option (a “Berman hearing”) described by defendant
in its opposition to class certification “is conducted ‘in an
informal setting preserving the right [s] of the parties' and
‘is designed to provide a speedy, informal, and affordable
method of resolving wage claims.’ “ Lolley v. Campbell, 28
Cal.4th 367, 372 (2002) (quoting Cal. Lab.Code § 98(a) and
Cuadra v. Millan, 17 Cal.4th 855, 858 (1998)). Claimants
need only submit a form to initiate the process. Cal. Lab.Code
§ 98(a). However, the procedure is not necessarily as quick
and easy as defendants describe it. Notably, successful
claimants will need to participate in a hearing or mediation
where their employer will undoubtedly be represented by
counsel. Id. Additionally, the Commissioner has discretion to
delay a proceeding and there is an appeals process that might
further delay recovery. Id.; Cal. Lab.Code § 98.2 (requiring
that appeals be taken to a California Superior Court).

*9  While these procedures might nevertheless be preferable
to a protracted class litigation, in light of the fact that the
parties here have proposed a settlement procedure that will
allow for virtually dispute-free claims to be processed in
a matter of months with minimal involvement on the part
of the claimant or the government, permitting the parties to
proceed with class certification and settlement seems to be the
superior approach. Additionally, the fact that claimants/class
members might not be able to recover the exact number of
meal breaks missed and will sacrifice some of their recovery
to attorneys' fees must be weighed against the fact that the
settlement reaches back farther than the DLSE proceedings
would permit. Given these circumstances, a meal period class
action presents a superior method for pursuing the claims at
issue here and certification is proper under Rule 23(b)(3).

C. Fairness, Adequacy, and Reasonableness of Proposed
Settlement

Having determined that class treatment appears to be

warranted,7 the court must now address whether the terms
of the parties' settlement are fair, adequate, and reasonable.
In conducting this analysis, the court must balance several
factors including:

the strength of the plaintiffs' case; the risk, expense,
complexity, and likely duration of further litigation; the
risk of maintaining class action status throughout the trial;
the amount offered in settlement; the extent of discovery
completed and the stage of the proceedings; the experience
and views of counsel; the presence of a governmental
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participant; and the reaction of the class members to the
proposed settlement.
Hanlon, 150 F.3d at 1026. But see Molski v. Gleich, 318
F .3d 937, 953-54 (9th Cir.2003) (noting that a district court
need only consider some of these factors-namely those
designed to protect absentees). Given that some of these
factors cannot be fully assessed until the court conducts its
fairness hearing, “a full fairness analysis is unnecessary at
this stage....” Reade-Alvarez v. Eltman, Eltman & Cooper,
P.C., No. 04-2195, 2006 WL 1367414, at *7 (E.D.N.Y. May
18, 2006). Accordingly, the court will simply conduct a
cursory review of the terms of the parties' settlement for
the purpose of resolving any glaring deficiencies before
ordering the parties to send the proposal to class members.

1. Terms of the Settlement Agreement
The key terms of the stipulation and settlement are as follows:

1. Class Definitions: the meal period class is defined as
“All hourly employees employed by Circle K Stores,
Inc. in the state of California from October 1, 2000
through the date the Court grants preliminary approval
of this Settlement.” The vacation class is defined as “All
employees employed by Circle K Stores, Inc. in the
state of California from March 3, 2000 through the date
the Court grants preliminary approval of this Settlement
who did not have all their accrued but unused vacation
carried forward from year to year.” The agreement
excludes from the class employees of franchises who do/
did not actually work for defendant Circle K Stores, Inc.
(June 1, 2006 Jones Decl. Ex. A (Joint Stip. of Settlement
& Release ¶ 6).)

*10  2. Settlement Amount: Defendant agrees to a “total
payout” settlement of five million dollars ($5,000,000).
Of this amount, three million eight hundred thousand
dollars ($3,800,000) is allocated to the meal period
class and one million two hundred thousand dollars
($1,200,000) is allocated to the vacation class. (Id. ¶ 16.)

3. Deductions: attorneys' fees (up to 30%), plaintiffs'
costs (up to $25,000), “service payments” to the
class representatives (up to $15,000 each), and claims
administration costs (up to $150,000) will be deducted
from defendant's total liability of $5,000,000. With the
exception of the service payments, the meal period class
will bear 76% of these costs and fees; the vacation class
will bear the remainder. (Id. ¶ 15(d).)

4. Award Allocations: Meal period class members who file
timely claims will receive a proportionate share of the

$3,800,000 class settlement amount, minus costs, fees,
and service payments. A member's share will be based
on the number of weeks she worked for defendant during
the class period and this number will be determined
based on the total number of days worked divided by
seven. (Id. ¶ 15(d)(i)(a).) The parties estimate that this
approach will at a minimum yield an $8 per week
payment for each class member, resulting in payments in
excess of $2,600 for employees that worked throughout
the entire class period. (P. & A. in Supp. of Mot. for
Prelim. Approv. 8.) Vacation class members who file
timely claims will likewise receive a proportionate share
of the $1,200,000 class settlement amount, minus costs,
fees, and service payments. After all claims are filed,
the vacation class award will be divided by the number
of claimed vacation hours, yielding a per hour payment.
(June 1, 2006 Jones Decl. Ex. A (Joint Stip. of Settlement
& Release ¶ 15(d)(i)(b)).) The parties anticipate that
this will result in at least a $13 per hour payment for
employees who, on average, were making $7 per hour.
(P. & A. in Supp. of Mot. for Prelim. Approv. 8-9.)

5. Claims Procedures: Members of each class will receive
two forms sent out by the Claims Administrator,
Rosenthal & Company LLC. (June 1, 2006 Jones Decl.
Ex. A (Joint Stip. of Settlement & Release ¶¶ 15(d)
(ix), 22(h)).) One will be a preprinted Class Claims
Form that, based on defendant's records, will establish
either the number of weeks worked (for meal period
class members) or the number of vacation days owed
(for vacation class members). (Id. ¶ 15(d)(ix)(a)-(b).)
Class members will also receive a Request for Exclusion
Form that will advise them on how to opt out of the
class action settlement. (Id.) These forms will be sent,
along with a notice announcement detailing the history
of this litigation and further explaining the terms of the
settlement, no more than twenty (20) days from the date
of this order. (Id. ¶ 18(c).) Class members will have sixty
(60) days from the date that notice is mailed to submit
a claim and forty-five (45) days to request exclusion (in
other words, to opt out). (June 1, 2006 Jones Decl. Ex.
D (Proposed Notice).) Payments to class claimants will
be mailed by the claims administrator within twenty (20)
days of the final approval of the settlement. (June 1, 2006
Jones Decl. Ex. A (Joint Stip. of Settlement & Release
¶ 20).)

*11  6. Release: Class members who do not opt out of the
class action, even if they do not file a claim, are forever
barred from bringing claims for failure to provide meal
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or rest breaks from October 1, 2000 until this settlement
is finally approved, and from bringing claims for failure
to annually carry over accrued but unused vacation from
March 3, 2000 until this settlement is finally approved.
(June 1, 2006 Jones Decl. Ex. D (Proposed Notice).) The
release does not cover employees who did not actually
work for defendant, but rather worked for a franchisee.
Additionally, the release does not apply to claims arising
after December 2003 against ConocoPhillips (which
sold defendant Circle K Stores, Inc. through a stock sale
in December 2003 and absorbed some of defendant's
existing employees through “migration”). (Id.; Apr. 7,
2006 Jones Decl. Ex. F (Prince Dep. 74:8-75:3).)

2. Preliminary Determination of Adequacy
Again, at this preliminary approval stage, the court need only
“determine whether the proposed settlement is within the
range of possible approval.” Gautreaux v. Pierce, 690 F.2d
616, 621 n. 3 (7th Cir.1982) (quotation marks omitted). The
court is really only concerned with “whether the proposed
settlement discloses grounds to doubt its fairness or other
obvious deficiencies such as unduly preferential treatment of
class representatives or segments of the class, or excessive
compensation of attorneys....” Tenuto v. Transworld Sys,, Inc.,
No. CIV. 99-4228, 2001 WL 1347235, at *1 (E .D. Pa. Oct.
31, 2001).

Accordingly, it is sufficient to note that the stipulation and
settlement appear to be, for the most part, the result of
vigorous, arms-length bargaining. Counsel for both parties
have been actively engaged in this litigation for over two
years and have diligently pursued the necessary discovery.
Significantly though, despite having a factually well-
developed case, both sides still face significant uncertainty
because the claims (in particular the meal period class claim)
encompass unsettled legal issues. These circumstances and
attendant risks favor settlement. Hanlon, 150 F.3d at 1026.

Additionally, the terms of the settlement provide for

significant recovery for class members8 while at the same
time offering a manageable approach to calculating awards.
The proposed attorneys' fees, at no more than 30%, are

also potentially within reason.9 Likewise, the detailed
notice proposed by the parties clearly explains to class
members what their options are and is more than adequate.
See Fed.R.Civ.P. 23(c)(2) (requiring only “the best notice
practicable under the circumstances” “[f]or any class certified
under Rule 23(b)(3)”); Churchill Vill., L.L.C. v. Gen. Elec.,

361 F.3d 566, 575 (9th Cir.2004) (“Notice is satisfactory if it
‘generally describes the terms of the settlement in sufficient
detail to alert those with adverse viewpoints to investigate and
to come forward and be heard.’ “ (quoting Mendoza v. Tucson
Sch. Dist. No. 1, 623 F.2d 1338, 1352 (9th Cir.1980))).

*12  The only aspect of the settlement and notice that
gives this court pause is the proposed “service payment”
for the class representatives. In addition to the right to file
claim forms, the settlement proposes a $15,000 “enhancement
award” for each named plaintiff. The court recognizes that
“a class representative is entitled to some compensation for
the expense he or she incurred on behalf of the class lest
individuals find insufficient inducement to lend their names
and services to the class action.” In re Oracle Secs. Litig.,
No. C-90-0931, 1994 WL 502054, at *1 (N.D. Cal. June
18, 1994) (citing In re Continental Ill. Secs. Litig., 962
F.2d 566, 571 (7th Cir.1992)). “Such payments, however,
must be reasonable in light of applicable circumstances, and
not ‘unfair’ to other class members.” Smith v. Tower Loan
of Miss., Inc., 216 F.R.D. 338, 368 (S.D.Miss.2003); see
also In re Oracle Secs. Litig ., 1994 WL 502054 at *1
(reducing requested payment of $2,500 to $500 for spending
“between two and five hours undergoing depositions and ...
respond[ing] to a few narrow document discovery requests”).

The proposed payment is not particularly unfair to other
class members, given that it will not significantly reduce
the amount of settlement funds available to the rest of the
class. However, the court has no way of knowing whether the
payments are reasonable in light of applicable circumstances
because plaintiffs have provided only general and largely
conclusory statements about their involvement. They have
failed to account for the number of hours spent on this case
and have not described any personal sacrifices they made on
behalf of the class. Cf. Nilsen v. York County, 382 F.Supp.2d
206, 215 (D.Me.2005) (awarding incentive payments of up to
$6,500 to class representatives who “sacrificed their privacy
to vindicate the privacy rights of the class members” by
revealing in court documents and to the media that they
had been subjected to illegal strip searches). Significantly,
although Fagundes, who remains in defendant's employ, may
have risked retaliation by her employer, the same cannot be
said for West, who left Circle K in 2003.

Moreover, prior to settlement, both named plaintiffs declared
that they “seek nothing for [themselves] in addition to the
relief [they] seek on behalf of the class as a whole.” (Mar. 20,
2006 Jones Decl. Ex. N (Fagundes Decl. ¶ 9), Ex. P (West
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Decl. ¶ 7).) This change in the relief sought by plaintiffs,
and the fact that it is roughly six times the amount they
would likely receive as ordinary class members pursuant to
the terms of their own settlement, raises the specter that the
named plaintiffs have been “bought out” to circumvent a more
costly class action litigation. At the fairness hearing, based on
detailed evidence of plaintiffs' involvement in this case, the
court will determine what portion of this amount is actually

justified.10

In all other respects, the court preliminarily finds that the
stipulation and terms of parties' settlement are acceptable.

*13  IT IS THEREFORE ORDERED that plaintiffs' motion
for preliminary approval of settlement be, and the same
hereby is, GRANTED.

IT IS FURTHER ORDERED that

(1) the following classes be provisionally certified for the
purpose of settlement in accordance with the terms of the
stipulation: (a) All hourly employees employed by Circle K
Stores, Inc. in the state of California from October 1, 2000
through the date the Court grants preliminary approval of
this Settlement; and (b) All employees employed by Circle
K Stores, Inc. in the state of California from March 3, 2000
through the date the Court grants preliminary approval of
this Settlement who did not have all their accrued but unused
vacation carried forward from year to year.

(2) if the stipulation does not receive the court's final approval,
should final approval be reversed on appeal, or should the
stipulation otherwise fail to become effective for any reason
(including any party's exercise of a right to terminate under
the stipulation), the court's grant of certification of the class
shall be vacated and become null and void without further
action or order of the court.

(3) the stipulation and the settlement provided therein are
preliminarily approved as fair, reasonable, and adequate
within the meaning of Federal Rule of Civil Procedure 23,
subject to final consideration at the fairness hearing provided
for below.

(4) for purposes of the stipulation and carrying out the terms
of the settlement only:

a. Vicki West is appointed as the representative of the
vacation class.

b. Wendy Fagundes is appointed as the representative of
the meal period class.

c. the law firm of McInerney & Jones is appointed as
lead counsel for the classes and shall be responsible for
the acts and activities necessary or appropriate to present
this stipulation and the proposed settlement to the court
for approval and, if the settlement is finally approved, to
implement the settlement in accordance with the terms of
the stipulation and orders of the court.

(5) Rosenthal & Company LLC, 300 Bel Marin Keys
Boulevard, Novato, California, is hereby approved and
appointed as the Claims Administrator to carry out the duties
of the Claims Administrator set forth in the stipulation.

(6) the form and content of the Notice of Settlement of Class
Action (June 1, 2006 Jones Decl. Ex. D) is approved with
the exception of section six, addressing scheduling matters
related to the Final Settlement Approval Hearing. These
provisions are modified as provided below in order line
eleven.

(7) the form and content of the Class Claim Form (June 1,
2006 Jones Decl. Ex. E) is approved.

(8) the form and content of the Request for Exclusion Form
(June 1, 2006 Jones Decl. Ex. F) is approved.

(9) no later than thirty (30)11 days from the date of this
order, the Claims Administrator shall cause a copy of the
Notice, the Claim Form, and the Exclusion Form to be
mailed by first class mail to all class members who can
be identified through reasonable effort from defendant's
records. Defendant is hereby ordered and directed to provide
the Claims Administrator with class member information
pursuant to the terms of the stipulation.

*14  (10) a hearing (the “Final Fairness Hearing”) shall be
held before this court on October 16, 2006 at 1:30 p.m. in
Courtroom 5 to determine whether the proposed settlement,
on the terms and conditions set forth in the stipulation, is
fair, reasonable, and adequate and should be approved by the
court; to determine whether a judgment as provided in the
stipulation should be entered finally approving the settlement;
and to consider class counsel's applications for attorneys' fees,
reimbursement of costs, and service payments. The court may
continue the Final Fairness Hearing without further notice to
the members of the class.
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(11) any person who has standing to object to the terms of
the proposed settlement may appear at the Final Fairness
Hearing in person or by counsel, if an appearance is filed as
hereinafter provided, and be heard to the extent allowed by
the court in support of, or in opposition to, (1) the fairness,
reasonableness, and adequacy of the proposed settlement;
(2) the requested award of attorneys' fees, reimbursement
of costs, and service payments to class representatives; and/
or (3) the propriety of class certification. To be heard in
opposition, a person must, within forty-five (45) calendar
days after notice is mailed, (a) serve by hand or through the
mails written notice of his, her, or its intention to appear,
stating the name and case number of this litigation and each
objection and the basis therefor, together with copies of any
papers and briefs, upon class counsel and upon counsel for
defendant, and (b) file said appearance, objections, papers and
briefs with the court, together with proof of service of all such
documents upon counsel for the parties. Responses to any
such objections and class counsel's application for attorneys'
fees, reimbursement of costs, and class representative service
payments shall be served by hand or through the mails on the
objectors (or on the objector's counsel if any there be) and
filed with the Clerk of this Court no later than fourteen (14)

calendar days before the Final Fairness Hearing. Objectors
may file optional replies no later than one week before the
Final Fairness Hearing in the same manner described above.
Any settlement class member who does not make his, her, or
its objection in the manner provided herein shall be deemed
to have waived such objection and shall forever be foreclosed
from objecting to the fairness or adequacy of the proposed
settlement as memorialized in the stipulation, the judgment
entered, and the award of attorneys' fees, expenses, and
service payments unless otherwise ordered by the court.

(12) pending final determination of whether the settlement
should be finally approved, the court preliminarily enjoins
all class members (unless and until the class member has
submitted a timely and valid Request for Exclusion Form)
from filing or prosecuting any claims, suits or administrative
proceedings (including but not limited to claims with the
California DLSE) regarding claims to be released by the
settlement.

All Citations

Not Reported in F.Supp.2d, 2006 WL 1652598

Footnotes
1 In their brief in support of their motion to certify the class, plaintiffs corrected the spelling of “Fagundes”, which had

previously been spelled “Fegundes.”

2 Part of the reasoning in Diaz appears to have been overruled by the Supreme Court in Amchem. Namely, Diaz assumed
that a court could approve settlement without certifying the class. See Diaz, 876 F.2d at 1408 (“Before certification,
the dismissal is not res judicata against the absent class members and the court does not need to perform the kind of
substantive oversight required when reviewing a settlement binding upon the class.”). As the discussion above illustrates,
however, this reasoning is incompatible with the Court's holding in Amchem.

3 In contesting the number of putative vacation class members, defendant originally argued that the law would not support
plaintiff's claims. Namely, defendant contended that, under California law, forfeiture cannot occur absent a termination
of employment and that a change in ownership does not effectively amount to termination. As noted above, these
arguments speak directly to the merits of plaintiffs' claims. See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 178 (1974)
(“In determining the propriety of a class action, the question is not whether the plaintiff or plaintiffs have stated a cause
of action or will prevail on the merits, but rather whether the requirements of Rule 23 are met.” (quoting Miller v. Mackey
Int'l, 452 F.2d 424, 427 (5th Cir.1971))).

4 In opposing class certification prior to settlement, defendant originally argued that typicality is frustrated by the existence
of four vacation policies encompassed by the class definition. (Def.'s Opp'n to Mot. for Class Cert. 35-36.) Specifically,
defendant pointed out that two distinct vacation policies apply to store managers and two distinct vacation policies apply
to store level employees. (Farthing Decl. ¶¶ 6-7.) However, a brief review of the policies suggests, at least as to the
forfeiture or carrying over of accrued vacation time, that any differences among the policies are insignificant. (Compare
Farthing Decl. Ex. A (Section V), with Farthing Decl. Ex. B (Section V) and Farthing Decl. Ex. C (Section V).) Distinctions
regarding how vacation was accrued, and how much time an employee could store up, have no bearing on the typicality
inquiry here.
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5 Moreover, to permit employers to hold supervisors responsible for not taking their own meal breaks simply because of
the position they hold, as defendant originally argued, would effectively deny supervisors the protections afforded by §
226.7. The court has not been advised of any authority suggesting that the law should be applied in this way.

6 In their reply to the defendant's opposition to certification, plaintiffs abandoned their assertion that defendant's vacation
policies were “unfair and unreasonable because workloads and chronic understaffing precluded employees from taking
vacation.” (Pl.'s Reply to Def.'s Opp'n to Class Cert. 24.) Therefore, to the extent that this argument raised individual
issues, that concern is no longer relevant.

7 The court notes that it has conducted a full analysis of the class certification question at this stage to determine early on if
all of the effort that will necessarily go into preparing for the fairness hearing is appropriate. This initial determination that
class certification is warranted is not, however, binding on the court and the parties are discouraged from changing their
positions on the terms of the settlement in reliance on this order. The court is not required to make a final determination
that class treatment is appropriate until the final settlement approval, and it therefore does not herein make that final
determination. See In re General Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 797 (3d Cir.1995)
(holding that while the trustworthiness of the negotiation process used to approve the settlement can be relied on to justify
provisional certification of a settlement class, “final settlement approval depends on the finding that the class met all the
requisites of Rule 23”). Moreover, because the analysis of the superiority component of the Rule 23(b)(3) requirements
depends in part on the terms of the settlement, the parties cannot assume that the court's class certification analysis
would necessarily be the same if circumstances changed.

8 In particular, the settlement creates an opportunity for class members to file claims that might otherwise be time-barred.

9 The stipulation recognizes that counsel must still submit an application for attorneys' fees, which it will do prior to the
fairness hearing, and that the ultimate award will be determined by the court based on that application. Depending on
the form of plaintiffs' counsel's application, the amount could be less than 30%. See Staton, 327 F.3d at 968 (discussing
awards of attorneys' fees in the context of a pre-certification class action settlement and noting that “[t]his circuit has
established 25% of the common fund as a benchmark award for attorney fees.” (quoting Hanlon, 150 F.3d at 1029)).

10 The Ninth Circuit has warned district courts that “[i]t is the settlement taken as a whole, rather than the individual
component parts, that must be examined for overall fairness,” and consequently “[t]he settlement must stand or fall in
its entirety.” Hanlon, 150 F.3d at 1026. However, because the terms of the stipulation and settlement contemplate a
service payment of “not more than”, or “up to”, $15,000 per plaintiff “[s]ubject to [c]ourt approval ”, any modification of
this award will be well within the terms of the agreement. (June 1, 2006 Jones Decl. Ex. A (Joint Stip. of Settlement &
Release ¶¶ 15(d), (d)(xi)).)

11 The terms of the parties' stipulation and settlement provide for twenty (20) days. However, at oral argument the parties
requested that the court provide the Claims Administrator with thirty (30) days to prepare and send out the appropriate
forms.

End of Document © 2025 Thomson Reuters. No claim to original U.S.
Government Works.
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March 14, 2017 
 
Robert Fornes 
Sandler O’Neil Partners 
12 Chapel Avenue 
Jersey City/NJ/07305 
 
Re: Porte Liberte Homeowners Association - Sims Claremont Terminal Report 
 
Project Number 41713 
 
Dear Mr. Fornes, 
 
The Vertex Companies, Inc., (VERTEX) is pleased to provide this report summarizing our recent 
efforts on behalf of the Porte Liberte Homeowners Association (HOA). The Port Liberte HOA 
retained VERTEX to provide information and recommendations regarding impacts from 
operations at the Sims Claremont Terminal (Terminal) with the objective to protect HOA 
properties from significant adverse impacts from the Terminal site operations.  
 
This report identifies regulatory permits that have been issued for operation of the Sims 
Claremont Terminal and summarizes interviews with the Corporate Safety, Health, Sustainability 
and Community Relations personnel at Sims Metal Management, New York regarding the 
Claremont Terminal site operations that may impact HOA properties, and site environmental 
monitoring and management actions that are in place or may be put in place that will support 
HOA objectives to ensure protection of HOA properties from significant impacts from operation 
of the Sims Claremont Terminal.  
 
About Sims Metal 
Management  Website: 
www.simsmm.com 
 
Sims Metal Management is the world’s largest listed metal 
recycler with approximately 270 facilities and 6,600 employees 
globally. Sims’ core businesses are metal recycling and 
electronics recycling. The Company employs approximately 
250 men and women at the Claremont Terminal from the Jersey 
City and the surrounding area. 
 
The Sims Corporate mission includes objectives to manage their 
site in such a way as to protect neighboring communities and 
property from adverse impacts associated with their operations: 
They state, “Our core business of recycling expresses our 
inherent commitment to the environment. We are 
committed to conducting our business in a manner that 
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continually reduces the impact of our operations, protects the environment, and supports the 
ecologically sound and sustainable use of resources. 
 
Sims Metal Management Claremont Terminal/Key Contact Personnel 
 

− Craig Cunningham, Safety Health Environmental Community(SHEC) Director, East 
Region at Sims Metal Management Limited, One Linden Avenue East Jersey City, NJ 
07305 Telephone: 201 577 3158 Mobile: 201-725-8515 
Craig.Cunningham@simsmm.com 

 
− Ken Tierney, Group Senior Vice President, Safety, Health, Sustainability and Community 

Relations at Sims Metal Mgmt. 16 West 22nd Street 10th Floor New York, NY 10010 
Telephone 212-604-0710 

 
− Joe Payesko, President - East Region at Sims Metal Management Limited 

 
− Galdino Claro, CEO at Sims Metal Management Limited 

 
Sims Metal Management Claremont Terminal/Operating Permits 
 

− NPDES Site ID: 14887 Sims Hugo Neu East  
NJPDES Permit No. NJ 0121746  
Claremont Terminal Facility  
1 Linden Ave  
Jersey City, NJ  

EPA Contact   Ben Conetta, EPA, NY Section Chief – 212-637-3030 
 

− New Jersey   http://datamine2.state.nj.us/dep/DEP_OPRA/index.html 
PI Number: 10079  SIMS METAL EAST LLC DBA SIMS METAL MGMT, 1 

LINDEN AVE, Jersey City NJ 07305 
New Jersey DEP Contact Ms. Carrie Dooley, New Jersey Department of Environmental 

Protection Bureau of Stationary Sources Mail Code: 401/02, PO 
Box 420 Trenton, NJ 08625-0420 carrie.dooley@dep.nj.gov 

 
See Attachment 1 for List of Current Environmental Permits for the Sims Claremont Facility 
 
Sims Communications Summary 
 
1/25/2017 – Email to Ken Tierney/Group VP SHECS/Sims Metal Management requesting 
meeting to discuss opportunities to address protection of neighboring property associated with 
potential impacts associated with operations at the Sims Claremont Terminal Facility. 
1/27/2017 – Email Reply from Craig Cunningham, Sims SHEC Director – East 
2/14/2017 – Meeting at Sims Claremont facility, Cliff Cooper and Craig Cunningham. 
3/2/2017 – Follow-up telephone call, Cliff Cooper and Craig Cunningham.  
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Meetings Summary 
 

− VERTEX informed Mr. Cunningham that the Port Liberte Home Owners Association 
(HOA) retained VERTEX to provide information and recommendations regarding 
impacts from operations at the Sims Claremont Terminal, and that the HOA objective is 
to take the steps necessary to protect HOA properties from significant adverse impacts 
from the Terminal site operations. 

− Mr. Cunningham affirmed Sims Corporate commitment to being a respected, responsible 
corporate citizen, and working constructively with the HOA to manage their site in such a 
way as to protect the community and property from adverse impacts associated with their 
operations. 

− Regarding what environmental programs Sims currently has in place to monitor and 
protect adjacent properties from being impacted by their operations, Mr. Cunningham 
replied that site operations currently do not include area air monitoring, except for 
periodic opacity observation for compliance with the facility Air Permit. 

− Regarding whether Sims is considering or has planned additional measures to improve 
their site management to control of offsite impacts from their operations, Mr. 
Cunningham replied that they currently have nothing in the works in this regard. 

− Regarding whether air monitoring data for perimeter site operations could be recorded 
and routinely reported to the HOA Board, Mr. Sims replied that he would review this 
question in house for a reply. Following this meeting, in a follow-up telephone 
communication on 3/2/2017 Mr. Cunningham relayed that he had the opportunity to meet 
with Joe Payesko, President - East Region and relayed that Sims is interested in 
improving their lines of communication with the HOA and would be interested in 
receiving what monitoring HOA would propose for Sims to carry out that would satisfy 
the HOA interests. 

 
Concept Community Monitoring Program Elements 
 
As requested, the following outlines conceptual elements for a community monitoring program.  
 
As a large national business, Sims Metal Management has developed and implemented programs 
for monitoring and mitigating off-site impacts to the environment from their operations. For 
example, their Statewide Air Sampling and Analysis Plan for perimeter monitoring for their 
facilities in California.  
 
VERTEX believes the focus of a site monitoring program should be fugitive air emissions 
generated from operations at the Claremont Terminal in order to prevent significant exposures at 
Porte Liberte HOA properties. 
 
Sims Metal Management like other metal shredding facilities process end-of-life vehicles, 
appliances, and other forms of scrap metal to recover ferrous and non-ferrous metals for re-use 
in new metal products. The metal shredding process generates large amounts of metal 
shredder waste, which consists of plastics, rubber, glass, foam, fabrics, automobile fluids, 
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dirt, and residual metals. The metal shredding process can also potentially create significant 
amounts of fugitive air emissions.  
 
As such, the Monitoring Program should be designed to ensure that concentrations of 
contaminants of potential concern (COPCs) from the perimeters do not exceed levels where 
HOA properties might be adversely impacted. These may include the measurements for the 
following: 
 

• particulate matter (PM) in the form of total suspended particulates (TSP); 
• PM less than 10 micrograms (µm) (PM10); 

• PM less than 2.5 µm (PM2.5); 

• metals including aluminum, antimony, arsenic, barium, beryllium, cadmium, 
calcium, chromium, cobalt, copper, iron, lead, manganese, molybdenum, nickel, 
selenium, silver, tin, vanadium, and zinc, (metals may be run for each TSP, PM10, and 
PM2.5 sample); 

• asbestos; 
• PCBs; 

• odor 
• noise 

• wind speed and direction 
 

Use of Data: The plan should contain an approach to be followed by Sims Metal 
Management for site control measures and perimeter air monitoring to document the 
environment in the vicinity of the work; and affirmative actions to be taken to prevent 
unacceptable levels of airborne contaminants to leave the Site based on this monitoring. The 
plan should describe use o f  the data generated during the air quality monitoring to determine 
when control measures are to be undertaken. 
 
The preparation of a proposed Monitoring Program for submission to Sims Metal Management is 
above and beyond the current executed scope between Porte Liberte and VERTEX. However, 
VERTEX can prepare a proposal to Port Liberte detailing the level of effort required to prepare 
specific monitoring program requirements if requested.     
 
An example plan outline for particulate air monitoring is provided in Attachment 3 to this report. 
 
This report was prepared for the exclusive use of The Porte Liberte Homeowners Association 
and is not intended for any other purpose. Our report was based on observed site conditions and 
the information available at the time of our site visit. We reserve the right to amend this report 
and our conclusions if new information becomes available and revisions are necessary and 
warranted.  
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If you have questions or comments, please contact the undersigned at (781) 952-6000. We 
appreciate this opportunity to assist The Porte Liberte Homeowners Association. 
 
 
Sincerely, 
 
THE VERTEX COMPANIES, INC. 
 
                                                 
 
Clifford A. Cooper, CIH  
Sr. Industrial Hygienist    
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Attachment 1, Permits Summary 

 
Program   
Air    
PI ID  NAME  ACTIVE  ADDRESS  TYPE  

10079  

SIMS METAL 
EAST LLC DBA 
SIMS METAL 
MGMT  

Y  

1 LINDEN 
AVE, Jersey 
City, NJ 
07305  

AIR  

Hazardous Waste    

NJD041974981  

SIMS METAL 
EAST LLC DBA 
SIMSMETAL 
MGT  

Y  

1 LINDEN 
AVE E, 
Jersey City, 
NJ 
073054726  

HW GENERATOR  

NRG120000101  

SIMSMETAL 
EAST-
CLAREMONT 
TERMINAL  

N  

1 LINDEN 
AVE E, 
Jersey City, 
NJ 07305  

HW GENERATOR  

Lab Certification    

09014  SIMS METAL 
MANAGEMENT  N  

1 LINDEN 
AVE, Jersey 
City, NJ 
07305  

NON-COMMERCIAL 
ENVIRONMENTAL 
LAB  

Land Use    

0906-04-0004.3  
HUGO NEU 
SCHNITZER 
EAST  

Y  

LINDEN 
AVE, Jersey 
City, NJ 
07305  

COASTAL AND 
LAND USE  

0906-04-0004.2  
HUGO NEU 
SCHNITZER 
EAST  

Y  

1 LINDEN 
AVE, Jersey 
City, NJ 
07305  

COASTAL AND 
LAND USE  

0906-14-0015.1  SIMS METAL 
MANAGEMENT  Y  

1 LINDEN 
AVE E, 
Jersey City, 
NJ 07305  

COASTAL AND 
LAND USE  

Right-to-Know    
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00000055221  

SIMS 
MUNICIPAL 
RECYCLING 
OF NEW YORK 
LLC  

Y  

1 LINDEN 
AVE E, 
Jersey City, 
NJ 07305  

POLLUTION 
PREVENTION/RIGHT 
TO KNOW  

20904300000  SIMSMETAL 
EAST LLC  Y  

ONE 
LINDEN 
AVE, Jersey 
City, NJ 
07305  

POLLUTION 
PREVENTION/RIGHT 
TO KNOW  

Site Remediation    

005906  SIMS HUGO 
NEU EAST  Y  

1 LINDEN 
AVE, Jersey 
City, NJ 
07303  

SRP-PI  

Solid Waste    

223229  
HUGO NEU 
SCHNITZER 
EAST  

Y  

LINDEN 
AVE EAST, 
Jersey City, 
NJ 07303  

SOLID WASTE 
GENERATOR  

205196  
PROLERIZED 
SXHIABO NEU 
CO  

N  

441 FOOT 
OF LINDEN 
A, Sparrow 
Hill, NJ 
07303  

SOLID WASTE 
TRANSPORTER  

134344  SIMSMETAL 
EAST CORP  Y  

1 LINDEN 
AVE EAST, 
Jersey City, 
NJ 07305  

SOLID WASTE 
FACILITY  

Water Quality    

48756  

SIMS METAL 
MGNT 
CLAREMONT 
TERMINAL 
FACILITY  

Y  

1 LINDEN 
AVE, Jersey 
City, NJ 
07305  

NJPDES  
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Activity 
Number Status Document 

Status Date Permit Type General Description of Application or Permit 
Type 

Download 
PDF 

PCP  120001 Approved 9/19/2016 Modification 

This is a request for a permit from DEP to 
construct equipment and emit air contaminants 
from specific emission sources.  The types of 
emission sources required to obtain this 
preconstruction permit are defined in New Jersey 
regulation, N.J.A.C. 7:27-8.2.   

 
 

PCP  120002 Approved 9/19/2016 Modification 

This is a request for a permit from DEP to 
construct equipment and emit air contaminants 
from specific emission sources.  The types of 
emission sources required to obtain this 
preconstruction permit are defined in New Jersey 
regulation, N.J.A.C. 7:27-8.2.   

 
 

PCP  130001 Renewed 3/04/2016 Modification 

This is a request for a permit from DEP to 
construct equipment and emit air contaminants 
from specific emission sources.  The types of 
emission sources required to obtain this 
preconstruction permit are defined in New Jersey 
regulation, N.J.A.C. 7:27-8.2. 

 
 

PCP  090002 Renewed 8/26/2014 
Construction 
of New 
Source 

This is a request for a permit from DEP to 
construct equipment and emit air contaminants 
from specific emission sources.  The types of 
emission sources required to obtain this 
preconstruction permit are defined in New Jersey 
regulation, N.J.A.C. 7:27-8.2.  

 
 

GEN  080001 Renewed 2/07/2013 
(GP-005) 
Emergency 
Generator 

This is a General Permit, a pre-approved 
preconstruction permit which applies to a specific 
class of air pollution emission sources.  By issuing 
a General Permit, the DEP indicates that it 
approves the activities authorized by the General 
Permit, provided that the owner or operator of the 
source registers with the Department and meets 
the requirements of the General Permit. The types 
of emission sources that are eligible to obtain a 
General Permit are listed at New Jersey regulation, 
N.J.A.C. 7:27-8.8.  

 

PCP  070004 Renewed 7/25/2012 Compliance 
Plan Change 

This is a request for a permit from DEP to 
construct equipment and emit air contaminants 
from specific emission sources.  The types of 
emission sources required to obtain this 
preconstruction permit are defined in New Jersey 
regulation, N.J.A.C. 7:27-8.2.  
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Attachment 2 – Sims Claremont Facility Photos 
 
 
Photograph:  1 
 
Web Photo, 
Claremont 
Terminal 

 Photograph:  2 
 
Web Photo, 
Claremont 
Terminal 
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Photograph:  3 
 
Google Maps, 
Claremont 
Terminal 

 Photograph:  4 
 
Web Photo, 
Claremont 
Terminal 
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Photograph:  5 
 
Web Photo, 
Claremont 
Terminal  
 
Depicts facility fire 
that occurred at the 
Claremont 
Terminal Facility 
on 8/20/2015.  
 
Also, on May 27, 
2016 Jersey City 
firefighters put out 
small metal fire at 
Sims Metal 
Management on 
Linden Avenue 
East in Jersey City. 
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Attachment 3 
Concept Plan Outline for Particulate and Wind Monitoring 

 
 

 
1. Monitoring Locations 

a. Particulate Monitors 
b. Wind Speed And Direction Data Monitoring 

 
2. Stop Work/Work Modification Criteria For Monitors 

a. Particulate Take Action Levels 
b. Particulate Stop Work Levels 
c. Wind Take Action Levels 
d. Wind Stop Work Levels 

 
3. Perimeter Air Samples Collected For Laboratory Analyses 

a. Metals Analyses  
b. Metals Concentrations Take Action Levels  
c. Metals Concentrations Stop Work Levels 

 
4. Notifications 

 
5. Reports  

 
6. Quality Assurance / Quality Control 

 
7. Points Of Contact 
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Begin forwarded message:

From: Fred Cornell <Fred.Cornell@simsmm.com>
Subject: RE: Blasts
Date: February 6, 2009 at 6:50:15 PM EST
To: 
Cc: Daniel Nunes

Thank you for contacting me about this.  I copied Mr. Nunes on the email, our new facility manager.

I am investigating it to find out what happened.  We have a log that is supposed to be completed 
when this sort of thing occurs.  The log was blank, so I am not sure what happened.  I need to talk 
to night management.

You are right, this is unacceptable and we will address it immediately.

Either me or Mr. Nunes will get back to you with the results of our investigation on Monday at the 
latest.

One last thing, if this happens in the future, please call our hotline at 201-324-3732.

Thank you,

Fred Cornell
Regional SHEC Director
Sims|Metal Management
1 Linden Avenue, East
Jersey City, NJ  07305
201.577.3219
Fax:  201.333.4296
Cell:  201-739.9687
fred.cornell@simsmm.com
www.simsmm.com

From:  [ @comcast.net] 
Sent: Friday, February 06, 2009 6:13 PM
To: Fred Cornell
Subject: RE: Blasts

I  l i i  t th   t  l i  l t i ht  thi  i  f  
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I am complaining about the non stop explosions last night and this morning from your 
facility.
 
These are illegal. You are supposed to insure all gas tanks and propane tanks are 
empty and have installed safeguards to mitigate these explosions.
 
There were at least five last night.  This is unacceptable.
 
What are you doing about it?
 

From: Fred Cornell [mailto:Fred.Cornell@simsmm.com] 
Sent: Friday, February 06, 2009 5:45 PM
To: Steve Shinn; @comcast.net; Michael Henderson
Subject: RE: Blasts
 
Steve – can you read her email?
 
Fred Cornell
Regional SHEC Director
Sims|Metal Management
1 Linden Avenue, East
Jersey City, NJ  07305
201.577.3219
Fax:  201.333.4296
Cell:  201-739.9687
fred.cornell@simsmm.com
www.simsmm.com
 

From: Steve Shinn 
Sent: Friday, February 06, 2009 11:07 AM
To: ' @comcast.net'; Michael Henderson; Fred Cornell
Subject: Re: Blasts
 

,

I currently work in the SF bay area. I have copied others in your area who will respond to your 
concerns. Thank you.

Steve

From:  
To: Steve Shinn
Sent: Fri Feb 06 10:47:41 2009
Subject: Blasts
Hello
 
I live in Port Liberte.  The illegal blasts were non stoop last night.  What are you doing 
to stop this?
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Thank you

Port Liberte
Feb 6, 2009
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2007 WL 128232
Only the Westlaw citation is currently available.

United States District Court, N.D. California,
San Francisco Division.

Thomas ROSENBURG et al., on

behalf of themselves and classes of

those similarly situated, Plaintiffs,

v.

INTERNATIONAL BUSINESS

MACHINES CORPORATION, Defendant.

No. CV06–00430PJH.
|

Jan. 11, 2007.

Attorneys and Law Firms

James M. Finberg, Eve H. Cervantez, Jahan C. Sagafi,
Lieff Cabraser Heimann & Bernstein LLP, David A. Lowe,
Kenneth John Sugarman, Steven Gary Zieff, Rudy Exelrod
& Zieff LLP, San Francisco, CA, Adam T. Klein, Justin
M. Swartz, Piper Hoffman, Outten & Golden LLP, Rachel
Geman, Lieff, Cabraser, Heimann & Bernstein, LLP, New
York, NY, Claire Kennedy-Wilkins, Todd Jackson, Lewis,
Feinberg, Renaker & Jackson, Oakland, CA, David Borgen,
Roberta L. Steele, Goldstein, Demchak, Baller, Borgen &
Dardarian, Oakland, CA, J. Braziel Derek, Lee & Braziel,
LLP, Dallas, TX, Rebecca Sobie, Attorney at Law, Robert
Ira Spiro, Spiro Moss Barness Harrison & Barge LLP,
Los Angeles, CA, Richard Burch, Bruckner Burch, PLLC,
Houston, TX, for Plaintiffs.

Aaron L. Agenbroad, Donna M. Mezias, Jones Day, San
Francisco, CA, Alison B. Marshall, Glen D. Nager, Jones
Day Reavis & Pogue, James E. Gauch, Washington, DC,
Marla S.K. Bergman, Meir Feder, Wendy C. Butler, New
York, NY, Matthew W. Lampe, Jones Day, Columbus, OH,
for Defendants.

ORDER (1) CONDITIONALLY CERTIFYING
SETTLEMENT CLASSES AND COLLECTIVE ACTION,
(2) GRANTING PRELIMINARY APPROVAL TO
PROPOSED CLASS ACTION SETTLEMENT AND PLAN
OF ALLOCATION, (3) DIRECTING DISSEMINATION
OF NOTICE AND CLAIM FORM TO THE CLASS, (4)

APPROVING RELEASES AND (5) SETTING DATE FOR
FAIRNESS HEARING AND RELATED DATES

PHYLLIS J. HAMILTON, J.

*1  After discovery and two mediation sessions, and
notwithstanding their adversarial positions in this matter,
Plaintiffs and IBM (collectively, the “Parties”) negotiated
a settlement of this litigation. The terms of the proposed
settlement (“Settlement”) are set forth in the proposed
Joint Stipulation of Settlement and Release of All Claims
(“Settlement Agreement,” attached hereto as Exhibit 1).

On November 22, 2006, Plaintiffs filed a Motion For Order
Conditional Certifying Settlement Classes, Preliminarily
Approving Class Action Settlement, Approving Notice
and Releases, and Setting Fairness Hearing (“Motion”).
In their Motion, the Plaintiffs requested that this Court
grant conditional certification of a nationwide settlement
class and certain settlement subclasses, together with
a co-extensive FLSA collective action. Plaintiffs also
requested that the Court grant preliminary approval to the
Settlement Agreement, including the plan of allocation in that
Agreement, and that the Court approve a proposed Notice of
Proposed Settlement of Class Action Lawsuit and Fairness
Hearing (“Class Notice,” attached hereto as Exhibit A to
the Settlement Agreement), a proposed Opt–Out Statement
(attached hereto as Exhibit B to the Settlement Agreement),
a proposed Claim Form (attached hereto as Exhibit C to
the Settlement Agreement), and individual releases to be
signed by Plaintiffs Thomas Rosenburg, James Baxter, Robert
Carlo, Alan Erece, Marcia Howie, Fnu Kennedy, Vincent
Letizio, Sherry Mattson, Steve Park, Michelle Peel, Denise
Rambsel, Exaldo Topacio, Laurence Tosi III, Robin Daniels,
Rebecca Taylor, and Frank Vasterling (attached hereto as
Exhibit E to the Settlement Agreement). Having reviewed the
Settlement Agreement and Motion, along with the Parties'
prior submissions in this matter, the Court now FINDS,
CONCLUDES, AND ORDERS as follows:

I. Background
Thomas Rosenburg, James Baxter, Robert Carlo, Alan
Erece, Marcia Howie, Fnu Kennedy, Vincent Letizio, Sherry
Mattson, Steve Park, Michelle Peel, Denise Rambsel,
Exaldo Topacio, Laurence Tosi III, Robin Daniels, Rebecca
Taylor, and Frank Vasterling (“Plaintiffs”) contend that
IBM misclassified certain employees as exempt from the
overtime requirements of the Fair Labor Standards Act and
various state laws. Specifically, Plaintiffs assert that, on
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behalf of themselves and a proposed class and subclasses
of persons alleged to be similarly situated, IBM violated
federal and state wage laws by failing to pay overtime,
during specified time periods, to employees holding positions
at IBM that the Company coded as 498Q (bands 6–8),
498R (bands 6–8), 498S (bands 6–8), 498T (bands 6–8),
498U (bands 6–8), 499A (bands 6–8), 4325, 5343, 5338,
and 594J (bands 6–8). Plaintiffs also contend that, due to
this alleged misclassification, IBM violated the Employee
Retirement Income Security Act by denying certain benefit
credits allegedly due based upon employees' purported
overtime hours. IBM has disputed, and it continues to dispute,
Plaintiffs' allegations in this lawsuit, and the Company denies
any liability for any of the claims that have or could have been
alleged by Plaintiffs or the persons that they seek to represent.

II. Definition Of The Settlement Class And Subclasses
*2  The Parties have entered into the Settlement Agreement

solely for the purposes of compromising and settling their
disputes in this matter. As part of the Settlement Agreement,
IBM has agreed not to oppose, for settlement purposes only,
conditional certification of the following settlement class and
subclasses:

1. The Class. The Class includes: (1) all current and
former IBM employees who are or were employed by
IBM in a Covered Position Code at any time during the
Covered Period, and (2) to the extent that they are not
included in part (1) of this definition, current and former
IBM employees who participated in the United States
Department of Labor, Wage Hour Division, Compliance
Actions, Case Nos. 1325099 and 1283294.

2. The California Subclass. The California Subclass
includes: all current and former IBM employees who are
or were employed by IBM in a Covered Position Code in
California at any time during the Covered Period applicable
to persons employed in that State.

3. The Kentucky Subclass. The Kentucky Subclass
includes: all current and former IBM employees who are
or were employed by IBM in a Covered Position Code in
Kentucky at any time during the Covered Period applicable
to persons employed in that State.

4. The New York Subclass. The New York Subclass
includes: all current and former IBM employees who are or
were employed by IBM in a Covered Position Code in New
York at any time during the Covered Period applicable to
persons employed in that State.

For purposes of these definitions, the term “Covered Position
Code” means the positions at IBM that the Company coded
as 498Q (bands 6–8), 498R (bands 6–8), 498S (bands 6–
8), 498T (bands 6–8), 498U (bands 6–8), 499A (bands 6–
8), 4325, 5343, 5338, and 594J (bands 6–8). The term
“Covered Period” means: (A) for employees who worked
in Covered Position Codes in New York, January 24, 2000
to the date of the Order Granting Preliminary Approval
of Settlement; (B) for employees who worked in Covered
Position Codes in Kentucky, October 2, 2001 until the date
of the Order Granting Preliminary Approval of Settlement;
(C) for employees who worked in Covered Position Codes
in California, from January 24, 2002 to the date of the
Order Granting Preliminary Approval of Settlement; (E) for
employees who worked in Covered Position Codes in Illinois
and Minnesota, from March 13, 2003 to the date of the Order
Granting Preliminary Approval of Settlement; and (F) for
employees who worked in Covered Position Codes in all other
states, from April 19, 2003 to the date of the Order Granting
Preliminary Approval of Settlement.

On behalf of the Class, based on allegations that they were
misclassified as exempt from overtime pay requirements,
Plaintiffs assert claims for overtime pay under the FLSA
and the laws of various states, and claims for benefit credits
under ERISA. On behalf of the California Subclass, based on
allegations that they were misclassified as exempt, Plaintiffs
assert claims for overtime and premium payments, missed
meal breaks, waiting time penalties, recordkeeping violations
and a violation of the Unfair Competition Law. On behalf of
the Kentucky Subclass, based on allegations that they were
misclassified as exempt, Plaintiffs assert claims for overtime
pay and recordkeeping violations. On behalf of the New York
Subclass, based on claims that they were misclassified as
exempt, Plaintiffs assert claims for overtime pay and spread-
of-hours pay.

III. Designation Of The Class As An FLSA Collective Action
*3  The Court finds that the members of the Class are

similarly situated within the meaning of Section 216(b) of the
Fair Labor Standards Act, 29 U.S.C. § 216(b), for purposes
of determining whether the terms of settlement are fair.
Accordingly, the Court conditionally certifies the Class as
an FLSA collective action. The Court authorizes the Notice,
Exhibit A to the Settlement Agreement, to be mailed to
potential members of the FLSA collective action, notifying
them of the pendency of the FLSA claim, and of their ability
to joint their claims. Putative members of the FLSA collective
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action who wish to join that claim must sign the Claim Form,
Exhibit C to the Settlement Agreement, and return it by mail
to the Claims Administrator, such that it is received by the
Claims Administrator within 70 days of the mailing of the
Notice and Claim Form.

IV. Rule 23 Certification of the Class And Subclasses
In examining potential conditional certification of the
nationwide settlement class and subclasses, the Court has
considered: (1) the allegations, information, arguments, and
authorities cited in the Motion for Preliminary Approval
and supporting memorandum and declarations; (2) the
allegations, information, arguments, and authorities provided
by the Parties in connection with the pleadings and other
motions filed by each of them in this case; (3) information,
arguments, and authorities provided by the Parties in multiple
conferences and arguments before this Court; (4) IBM's
conditional agreement, for settlement purposes only, not to
oppose conditional certification of the settlement class and
subclasses specified in the Settlement Agreement; (5) the
terms of the Settlement Agreement, including, but not limited
to, the definition of the settlement class and subclasses
specified in the Settlement Agreement; and (6) the elimination
of the need, on account of the Settlement, for the Court to
consider any potential trial manageability issues that might
otherwise bear on the propriety of class certification.

In connection with certifying the Class and Subclasses, the
Court makes the following findings:

a. The Class and Subclasses each have more than 100
members, and therefore each is therefore sufficiently
numerous that joinder of all Class or Subclass Members is
impracticable;

b. There are questions of law or fact common to all Class and
Subclass Members, including whether the Class and Subclass
Members were properly classified as exempt from overtime
and whether they regularly exercised independent judgment
and discrimination on matters of substantial importance;

c. The Class and Subclass Representatives' claims are
typical of their respective Classes' claims in that the Class
Representatives raise the same claims as the Class Members;

d. The Class and Subclass Representatives can fairly and
adequately represent the their respective Classes' interests, in
that (1) Class Representatives have retained counsel who are
qualified and experienced in the issues raised in this litigation,

and (2) none of the Class Representatives has any apparent
interests antagonistic to the interests of the classes they seek
to represent;

*4  e. The common questions of law and fact set forth
in paragraph b., above, predominate over any questions
affecting only individual members;

f. The class action device is superior to all other available
methods for fairly and efficiently settling this matter.

Based on those considerations and findings, the Court hereby
finds that the Class and Subclasses proposed in this matter are
readily identifiable and that the requirements of Federal Rule
of Civil Procedure 23(a) are satisfied, including numerosity,
commonality, typicality, and adequacy of the representatives
and their counsel.

The Court further concludes that the requirements of Federal
Rule of Civil Procedure 23(b)(3) are satisfied because
questions of law and fact common to the members of
the settlement class and subclasses (“Class Members”)
predominate over any questions affecting only individual
members and that a settlement class is superior to other
available methods for the fair and efficient adjudication of this
matter.

Therefore, solely for the purpose of determining whether the
terms of settlement are fair, reasonable, and adequate, the
Court conditionally certifies pursuant to Rule 23(a) and (b)(3)
of the Federal Rules of Civil Procedure the following: (1) the
Class; (2) the California Subclass; (3) the Kentucky Subclass;
and (4) the New York. Subclass, as defined in Section II,
above.

V. Appointment Of Class Representatives And Class Counsel
Thomas Rosenburg, James Baxter, Robert Carlo, Alan
Erece, Marcia Howie, Fnu Kennedy, Vincent Letizio, Sherry
Mattson, Steve Park, Michelle Peel, Denise Rambsel, Exaldo
Topacio, Laurence Tosi III, Robin Daniels, Rebecca Taylor,
and Frank Vasterling (“Plaintiffs”) are appointed as class
representatives of the Class, both under Rule 23 and unde
29 U.S.C. § 216(b). Thomas Rosenburg and Alan Erece are
appointed as class representatives of the California Subclass.
Frank Vasterling is appointed as class representative of the
Kentucky Subclass. Exaldo Topacio is appointed as class
representative of the New York Subclass.
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The following law firms are appointed as class counsel for the
Class and Subclasses (“Class Counsel”): James M. Finberg
and Eve H. Cervantez of Altshuler Berzon, LLP; Kelly
M. Dermody, Rachel Geman and Jahan C. Sagafi of Lieff,
Cabraser, Heimann & Bernstein, LLP; Steven G. Zieff, David
Lowe, and Kenneth J. Sugarman of Rudy, Exelrod & Zieff,
LLP; Todd F. Jackson, Claire Kennedy–Wilkins, and Lindsay
Nako of Lewis, Feinberg Renaker & Jackson, P.C.; Adam
T. Klein, Justin M. Swartz, and Piper Hoffman of Outten &
Golden, LLP; Ira Spiro and Gregory N. Karasik of Spiro,
Moss, Barness, Harrison & Barge, LLP; J. Derek Braziel
of Lee & Braziel, LLP; Richard Burch of Bruckner Burch,
PLLC; and David Borgen and Roberta Steele of Goldstein,
Demchak, Baller, Borgen and Dardarian.

VI. Disposition Of Settlement Class And Subclasses If
Settlement Agreement Does Not Become Effective
If, for any reason, the Settlement Agreement ultimately
does not become effective, IBM's agreement not to oppose
conditional certification of the settlement class and subclasses
shall be null and void in its entirety; this Order conditionally
certifying the settlement class and subclasses shall be vacated;
the Parties shall return to their respective positions in this
lawsuit as those positions existed immediately before the
Parties executed the Settlement Agreement; and nothing
stated in the Settlement Agreement, the Motion, this Order,
or in any attachments to the foregoing documents shall be
deemed an admission of any kind by any of the Parties or
used as evidence against, or over the objection of, any of the
Parties for any purpose in this action or in any other action.
In particular, the class and subclasses certified for purposes
of settlement shall be decertified, and IBM will retain the
right to contest whether this case should be maintained as a
class action or collective action and to contest the merits of
the claims being asserted by Plaintiffs. In such a case, the
Parties will negotiate and submit for Court approval a case
schedule which shall, among other things, propose dates for
completion of class certification and merits discovery and
the filing of motions (and opposition thereto), including but
not limited to Plaintiffs' motion for Hoffman–LaRoche notice,
Plaintiffs' motion for class certification under Fed.R.Civ.P.
23, and Defendant's summary judgment motions. Further, if
a mutually agreed upon class settlement is not approved, the
Parties agree that the stipulation regarding tolling they filed
with the Court on November 8, 2006 shall be amended such
that the end date for the tolling period referenced in paragraph
3 of that stipulation shall be the later of: (1) the date the
Court denies the Motion for Order Conditionally Certifying
Settlement Classes and Preliminarily Approving Class Action

Settlement, or (2) if such motion is timely filed, the date
the Court denies the Parties' joint motion for reconsideration
of such denial. All other provisions regarding tolling in that
stipulation shall remain in full force and effect.

VII. Preliminary Approval Of The Terms Of The Settlement
Agreement, Including The Proposed Plan Of Allocation
*5  The Court has reviewed the terms of the Settlement

Agreement attached as Exhibit 1, and the Parties' description
of the Settlement in the Motion papers. Based on that review,
the Court concludes that the Settlement has no obvious
defects and is within the ranges of possible Settlement
approval such that notice to the Class is appropriate.

The Court has also read and considered the declarations of
James Finberg and Steven Zieff in support of preliminary
approval. Based on review of those declarations, the Court
concludes that the Settlement was negotiated at arms
length and is not collusive. The Court further finds that
Class Counsel were fully informed about the strengths and
weaknesses of the Class's case when they entered into the
Settlement Agreement.

As to the proposed plan of allocation, the Court finds that the
proposed plan is rationally related to the relative strengths and
weaknesses of the respective claims asserted. The proposed
plan of allocation is also within the range of possible approval
such that notice to the Class is appropriate.

Accordingly, the Court hereby grants preliminary approval to
the Settlement Agreement and the Plan of Allocation.

VIII. Approval Of The Form And Manner Of Distributing
Class Notice, Opt–Ont Statement, And Claim Form
Plaintiffs have also submitted for this Court's approval a
proposed Class Notice, Opt–Out Statement, and a proposed
Claim Form. The Court now considers each of these
documents in turn.

The proposed Class Notice appears to be the best notice
practical under the circumstances and appears to allow Class
Members a full and fair opportunity to consider the proposed
Settlement and develop a response. The proposed plan for
distributing the Class Notice, and the Opt–Out Statement and
Claim Form, which are to be attached to the Class Notice,
likewise appears to be a reasonable method calculated to
reach all members of the Class who would be bound by
the Settlement. Under this plan, the Claims Administrator
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will distribute the Class Notice to Class Members by first
class U.S. Mail. There appears to be no additional method
of distribution that would be reasonably likely to notify
Class Members who may not receive notice pursuant to the
proposed distribution plan.

The Class Notice and Opt–Out Statement fairly, plainly,
accurately, and reasonably informs Class Members of: (1)
appropriate information about the nature of this litigation, the
settlement class and subclasses at issue, the identity of Class
Counsel, and the essential terms of the Settlement Agreement
and Settlement; (2) appropriate information about Class
Counsel's forthcoming application for attorneys' fees, the
proposed service payments to Plaintiffs, and other payments
that will be deducted from the settlement fund; (3) appropriate
information about how to participate in the Settlement; (4)
appropriate information about this Court's procedures for
final approval of the Settlement Agreement and Settlement;
(5) appropriate information about how to challenge or opt-out
of the Settlement, if they wish to do so; and (6) appropriate
instructions as to how to obtain additional information
regarding this litigation, the Settlement Agreement, and the
Settlement. Similarly, the proposed Claim Form appears to
allow members of the settlement class and subclasses a
full and fair opportunity to submit a claim for proceeds in
connection with the Settlement. Moreover, the Claim Form
fairly, accurately, and reasonably informs Class Members that
failure to complete and submit a Claim Form, in the manner
and time specified, shall constitute a waiver of any right to
obtain any share of the Settlement Payment.

*6  The Court, having reviewed the proposed Class Notice,
Opt–Out Statement, and Claim Form (collectively “Notice
Materials”), finds and concludes that the proposed plan for
distributing the same will provide the best notice practicable,
satisfies the notice requirements of Rule 23(e), and satisfies
all other legal and due process requirements. Accordingly, the
Court hereby Orders as follows:

1. The form and manner of distributing the proposed Notice
Materials are hereby approved.

2. Promptly following the entry of this Order, the Claims
Administrator shall prepare final versions of the Notice
Materials, incorporating into the Notice the relevant dates
and deadlines set forth in this Order.

3. Within 30 days of the date of entry of this Order, IBM
will provide the Claims Administrator with the information

regarding Class Members specified in the Settlement
Agreement.

4. Within 45 days of the date of this Order, the Claims
Administrator shall mail, via first class United States mail,
postage prepaid, the final version of the Class Notice, along
with the Opt–Out Statement and Claim Form, using each
Class Member's last known address as recorded in IBM's
human resource records. The Claims Administrator shall
take all reasonable steps to obtain the correct address of
any Class Members for whom the notice is returned by the
post office as undeliverable and otherwise to provide the
Class Notice. The Claims Administrator shall notify Class
Counsel of any mail sent to Class Members that is returned
as undeliverable after the first mailing as well as any
such mail returned as undeliverable after any subsequent
mailing(s). In no event shall the Claims Administrator
make any mailing to any Class Member more than 60 days
after the initial mailing.

5. The Claims Administrator shall take all other actions in
furtherance of claims administration as are specified in the
Settlement Agreement.

IX. Procedures For Final Approval Of The Settlement

A. Fairness Hearing
The Court hereby schedules, for the 11th day of July, 2007, at
the hour of 9:00 a.m., a hearing to determine whether to grant
final certification of the Settlement Class and Subclasses,
and the FLSA collective action, and final approval of
the Settlement Agreement and the Plan of Allocation (the
“Fairness Hearing”). At the Fairness Hearing, the Court also
will consider any petition that may be filed for the payment of
attorneys' fees and expenses to Class Counsel, and any service
payment to be made to the class representatives.

B. Deadline To Request Exclusion From The Settlement
Class Members who wish to be excluded from the Settlement
must submit a written and signed request to opt out to the
Claims Administrator using the form (“Opt–Out Statement”)
provided with the Class Notice. To be effective, any such
Opt–Out Statement must be sent to the Claims Administrator
at the address provided in the Class Notice via First Class
United States Mail, postmarked by 60 days after the Claims
Administrator mails the Class Notice.

*7  The Claims Administrator shall stamp the postmark date
on the original of each Opt–Out Statement that it receives
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and shall serve copies of each Opt–Out Statement on Class
Counsel and IBM's Counsel, as specified in the Settlement
Agreement, not later than three calendar days after receipt
thereof. The Claims Administrator also shall, within three
business days of the end of the Opt–Out Period, file with
the Clerk of Court, with social security numbers redacted,
stamped copies of any Opt–Out Statements. The Claims
Administrator shall, within three business days of the end of
the Opt–Out Period, send a final list of all Opt-out Statements
to Class Counsel and IBM's Counsel by both facsimile and
overnight delivery. The Claims Administrator shall retain the
stamped originals of all Opt–Out Statements and originals of
all envelopes accompanying Opt–Out Statements in its files
until such time as the Claims Administrator is relieved of its
duties and responsibilities under the terms of the Settlement
Agreement.

C. Deadline For Class Counsel To File A Petition For
An Award Of Attorneys' Fees And Reimbursement Of
Expenses.

Class Counsel shall file with this Court their petition for an
award of attorneys' fees and reimbursement of expenses no
later than 35 days before the Fairness Hearing. Class Counsel
may file a reply to any opposition memorandum filed by any
objector no later than 14 days before the Fairness Hearing.

D. Deadline For Class Counsel To File A Petition For
Approval Of Service Payments To Plaintiffs.

Class Counsel shall file with this Court their petition for an
award of service payments to Plaintiffs Thomas Rosenburg,
James Baxter, Robert Carlo, Alan Erece, Marcia Howie,
Fnu Kennedy, Vincent Letizio, Sherry Mattson, Steve Park,
Michelle Peel, Denise Rambsel, Exaldo Topacio, Laurence
Tosi III, Robin Daniels, Rebecca Taylor, and Frank Vasterling
no later than 35 days before the Fairness Hearing. Class
Counsel may file a reply to any opposition memorandum filed
by any objector no later than 14 days before the Fairness
Hearing.

E. Deadline For Filing Objections To Settlement
Any Class Member who wishes to object to the fairness,
reasonableness or adequacy of the Settlement Agreement or
the Settlement must do so in writing. To be considered, any
such objection must be sent to the Claims Administrator, at the
address provided in the Class Notice, via First–Class United
States mail, postage prepaid. In addition, any such objection
must be received by the Claims Administrator no later than

60 days after the date the Class Notice is mailed to such Class
Member. An objector who wishes to appear at the Fairness
Hearing, either in person or through counsel hired by the
objector, must state his or her intention to do so at the time
the objector submits his/her written objections.

The Claims Administrator shall stamp the date received on
the original and send copies of each objection to the Parties by
facsimile and overnight delivery not later than three calendar
days after receipt thereof. The Claims Administrator shall
also file the date-stamped originals of any objections with the
Clerk of Court within three business days after the Opt–Out
Period. On or before 14 days before the Fairness Hearing, the
Parties may file with the Court written responses to any filed
objections.

F. Deadline For Filing Motion For Judgment And Final
Approval

*8  No later than 35 days before the Fairness Hearing,
Plaintiffs and IBM will submit a joint Motion for Judgment
and Final Approval of the Settlement Agreement and
Settlement.

G. Deadline For Submitting Claim Forms
A Class Member who does not opt out will be eligible
to receive his or her proportionate share of the settlement
benefit. To receive this share, such a Class Member must
properly and timely complete a Claim Form in accordance
with the terms of the Settlement. Completion of the Claim
Form includes: (1) an oath that, at some point during
the applicable period, he or she worked overtime; (2) an
acknowledgement that, by signing the Claim Form, he or she
opts in to the case pursuant to 29 U.S.C. § 216(b); and (3) a
release of claims consistent with that set forth in the Notice.
To be effective, the Claim Form must be sent to the Claims
Administrator at the address provided in the Class Notice by
First Class United States Mail, postage prepaid, and must be
received by the Claim Administrator within 70 days after the
mailing of the Class Notice.

H. Plaintiffs' And Class Members' Release
If, at the Fairness Hearing, this Court grants Final Approval
to the Settlement Agreement and Settlement, Plaintiffs and
each individual Class Member who does not timely opt out
will release claims, by operation of this Court's entry of the
Judgment and Final Approval, as described in Section 4 of
the Settlement Agreement, regardless of whether he or she
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submits a Claim Form or receives any share of the Settlement
Fund. The Court has reviewed the release in the Settlement
Agreement, which is incorporated as well into the Claim
Form, and finds it to be fair, reasonable, and enforceable.

I. Releases of Class Representatives
In addition, Plaintiffs Rosenburg, Baxter, Carlo, Erece,
Howie, Kennedy, Letizio, Mattson, Park, Peel, Rambsel,
Topacio, Tosi, Daniels, Taylor, and Vasterling will execute
individual releases in exchange for any court-approved
service payments. The Court has reviewed these individual
releases and finds them to be fair, reasonable, and enforceable.

J. Opt–In Form Of Daniel Cribb
Class Counsel has filed a Notice of Withdrawal of Opt–
In Form of Daniel Cribb. Accordingly, the Court hereby
approves such notice and the Opt–In Form of Daniel Cribb is
deemed withdrawn.

All Citations

Not Reported in F.Supp.2d, 2007 WL 128232

End of Document © 2025 Thomson Reuters. No claim to original U.S.
Government Works.
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