CIVIL SERVICE COMMISS
COUNTY OF LOS ANGELES

COMMISSIONERS: DENNIS F. HERNANDEZ « NAOMI NIGHTINGALE « STEVEN AFRIAT « JOHN DONNER « Z. GREG KAHWAJIAN

STEVE CHENG, INTERIM EXECUTIVE DIRECTOR

February 12, 2018

TO: All Interested Parties |
g7
FROM: Steve Cheng, interim Executive Director

SUBJECT: 2018 Hearing Officer Trainings
Every year the Civil Service Commission ("CSC”) holds fraining with Hearin ficers to
address substantive legal considerations, contram 1l issues, procedural matters, and
other topics related to the successful administration of Civil Service cases. in 2017, the
CSC held several meetings with stakeholders to receive input on training Hearing
Officers. Based on that feedback, the CSC updated its annual Hearing Officer training
for 2018, The first session of in-person fraining will be on February 23, 2018.

Additional training will be provided in a second session and on-line. The outlines of the
training materials are atiached hereto. Addition training materials for the first

session will be made availzble online at http://civils ,ﬁaooum gov/. Sew
session materials will be made available when the o ) date is announce

if you would like to attend to observe the training on February 23, 2018, please et me
know at csc@bos.lcounty.gov or contact me at (213) 974-2411

Enciosad

SC:AMW
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FIRST SESSION

Commission Policies and Procedures

The Civil Service Appeal System and How it Works

Knowledge of County Structures

Civil Service Rules

Hearing Burden of Proof Rule 4.12

Jurisdiction and Scope of Hearing - Clarification of Issues Certified for
Rule 18 - Can't go beyond the Notice of Intent

Rule 18.01 - 5 Part Issues

Civil Service Pre-Hearing and Briefs 4.17

Proper Application of Abuse of Discretion Standard

Affirmative Defenses

POBRA

Commission Jurisdiction on Issue
Government Code 3304(d)

Pitchess/Peace Officer Personnel Records

Hearing Officer Reports

Drafting of findings of Fact and Conclusions of Law in reports with emphasis on:
1. Revise the model hearing officer report that accompanies the RFQ

a. Statement of Issues Certified for Hearing.
b. Introduction - a concise statement of

1. each of the charges alleged.

2. a brief summary of the facts.

3. a summary of the hearing officer’s conclusions and recommendations.

c. Discussion.

1. Discussion and analysis of each of the charges alleged, clearly

identified by headings and subheadings.

2. Discussion and analysis of the appropriateness of the discipline,

including aggravating and mitigating factors.
3. Other relevant issues.
d. Findings of Facts.
e. Conclusions of Law
f. Recommendations.

g. Summary of Testimony and Exhibits attached as an Appendix.



2. Topanga and Bridging the Analytical Gap
3. Page limit-25 pages (may be exceeded in extraordinary cases)

Miscellaneous

Appropriate Remedies Guidelines
Arbitrary/Capricious Discipline
Public Policy Considerations
Hearing Officer Contract

1. Compensation

2. Billing



SECOND SESSION AND ONLINE

Evidence

Cross Examination and leading witnesses

Ruling on Objections

Hearsay and the Civil Service Rules

Evidence Basics

Ruling on Objections

Rules of Evidence

Confidentiality and Privilege (especially for individual departments)
Significance of Evidence

Commission Policies and Procedures

Calendar Management
Post Hearing Processes and Grounds for Error

Ethics

Neutral/Judicial Ethics
Conflict and Recusal

Skelly

Skelly 2 Parts
Barber Remedy
Analysis of Appropriateness of Discipline

Miscellaneous
Legal Authority for Discipline of Off-Duty vs. On-Duty Conduct

Progressive Discipline Case Law
Knowledge of County Policies and Procedures
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Los Angeles County, CA Code of Ordinances Page 1 of |

4.12 - Burden of proof.

In hearings on discharges, reductions or suspensions in excess of five days, the burden of proof
shall be on the appointing power, except that the burden of proving affirmative defenses shall be
on the person asserting them; provided that such raising of an affirmative defense does not
relieve the appointing authority of its responsibility to sustain its burden of proof. In all other

types of hearings the burden of proof shall be on the petitioner.

(Ord. 88-0020 § 1 (part), 1988: amended by Board Order No. 80 (part), 9/1/87.)

about:blank 1/18/2018



RULE 4.17
PRE-HEARING CONFERENCE

4.17 - Pre-hearing conference.

A. With respect to any matters set for hearing, both parties shall confer no later
than 10 business days prior to the date for the hearing for the purpose of agreeing to a
statement in writing setting forth the specific facts or contentions in issue. The facts or
contentions in issue contained in the agreed statement must fall within the scope of the
hearing, as defined by the commission in accordance with Rule 4.03C. The party having the
burden of proof shall initiate the contact with the opposing party. The statement must be
filed with the commission or hearing board not later than five business days prior to the
hearing, and shall include an estimate of the time required for the hearing and a list of all
witnesses intended o be called by both parties. The commission or hearing board may also
require such additional matters in the written statement as it deems appropriate. The
commission may issue such orders as are necessary to assure that both parties attend the
pre-hearing conference and cooperate in preparation of the statement in writing. If either
party does not attend the pre-hearing conference and participate in attempting the
preparation of the statement in writing, the hearing board shall aceept the statement of the
other party as to the facts and contentions in issue fo the extent such statement conforms fo
the scope of the hearing as defined by the commission in accordance with Rule 4.03C.

B. If the parties fail tv reach agreement, then each party must file a written
statement with the hearing board. The hearing board or 2 member designated by the board
shall resolve all disputes, and announce the resolution to the parties as the first term of
business in the hearing. The issues heard and the evidence taken must fall within the scope
agreed upon by the parties or announced by the hearing board. Parties may object to
proposed commnsission findings of fact and conclusions ¢f law on the basis of the failure of
the hearing board to comply with this Rule. When the commission finds such objections {0
be valid, it shall make appropriate amendments to the proposed findings and conclusions.
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II.

I

HOA.102068693.1

Purpose
A. To make your job easier.
1. Delineating facts and issues to be heard
2. Getting a time estimate
3. Identifying witnesses and evidence
B. Control of the hearing
What is required of the parties
A. Confer 10 business days before hearing date
B. Agree to a statement in writing setting forth the facts or contentions in issue

1. Facts or Contentions must fall within the scope of the hearing as defined
by the commission

2. The party having the burden of proof must initiate contact with the
opposing party

3. The written statement shall include a time estimate for the hearing and a
list of witnesses intended to be called by both parties.

4. You can require that the parties address additional matters as you deem
appropriate

C. The written statement must be filed with the commission not later 5 business
days before the hearing.

D. Following the Conference the Parties Can't Agree on a Statement
1. Each Party must file a written statement

2. The Hearing Officer shall resolve the disputes and announce a
resolution to the parties as the initial act in the hearing.

Enforcement Mechanisms

A. The Commission is empowered to issue any such orders as are necessary to
assure both parties attend the pre-hearing conference and cooperate in the
preparation of the written statement

B. If either party does not attend the pre-hearing conference and participate in the
preparation of the written pre-hearing conference statement you can accept the
written statement of the party who did participate in the process
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18.01 - Suspension.

A. Subject to such appeal right as provided in this Rule, an employee may be
suspended by the appointing power for up to and including 30 days, pending
investigation, filing of charges and hearing on discharge or reduction, or as a
disciplinary measure. Where the charge upon which a suspension is the subject of
criminal complaint or indictment filed against such employee, the period of
suspension may exceed 30 calendar days and continue until, but not after, the
expiration of 30 calendar days after the judgment of conviction or the acquittal of
the offense charged in the complaint or indictment has become final. The reason(s)
for such suspension shall be forthwith furnished in writing to the employee and a

copy sent to the director of personnel.

B. An employee who is suspended shall be entitled to answer, explain or deny the
charges in writing within 10 business days. A copy of the answer shall be sent to

the director of personnel and filed as part of the employee's record.

C. An employee who is suspended for up to five days may appeal such suspension to
the director of personnel. Any such appeal must be in writing, shall contain specific
detailed information, and must be received by the director of personnel within 15
business days of the employee's notification of the suspension. The director of
personnel may not consider any information or charges made by the appointing
power unless they are contained in the letter of suspension, nor any made by the
employee unless the employee has previously provided them to the appointing
power for consideration, unless such information or charges were not then known
and could not have reasonably been expected to be known by the appointing
power or employee. The director of personnel shall determine whether or not to

consider the appeal, or whether or not the suspension is justified.

(Ord. 88-0020 § 1 (part), 1988.)

18.02 - Discharge or reduction.

A. A permanent employee in a nonsupervisory class, a supervisory class in a
bargaining unit as certified by ERCOM, or a managerial class in the Sheriff, may be
discharged from county service or reduced in rank or compensation, and a
permanent employee in all other supervisory classes and all other managerial
classes may be discharged from county service or reduced in grade or

compensation, after appointment or promotion is complete, and after completion

about:blank 1/18/2018



Los Angeles County, CA Code of Ordinances Page 2 of' 4

of the employee’s first probationary period {except as provided in Rule 18.01

Before such discharge or reduction shall become effective, the employee shali

receive a written notice from the appointing power of intent to invoke dischat

reduction, and specific grounds and particular facts therefor. The employee shall
then be allowed a reasonable time, not to exceed 10 days, to respond orally or in
writing to the appointing power before the discharge or reduction shall become

effective.

B. When a permanent employee is discharged or reduced, the employee shall be
allowed 15 business days from date of service of said notice of discharge or
reduction in which to reply thereto in writing and reguest a hearing before the
commission. Notice of the time allowed for answer and for requesting a hearing
before the commission shall be stated in the notice of discharge or reduction. The
appointing power shall submit to the commission evidence showing that the
employee has been served with the notice of discharge or reduction either
personally or by certified or registered mail addressed to the employee's last
known address, and the date of such service.

C. The commission may not consider any information or charges made by the
appointing power unless they are contained in the letter of discharge or reduction,

nor any made hy the employee unless the employee has previously provided them

ing power for consideration, unless such information or charges

were not then known and could not reasonably have been expected to be known

by the appointing power or the employee. The commission shali determine

o

whether or not the discharge or reduction s justified.
1. Inthe case of empioyees in ﬂonsuperv%sory classes, supervisory classes in

bargaining units as certified by E

the civil service commission may no

employee uniess the

.
hias previously provides

ointing power for cansideration,

unless such information or charges were not then known and could not

reasonably have been expected to be known by the appointing power or the

employee. The commission shal ermine whether or not the discharge or

reduction is justified.

about:blank /IR/Z2018



Los Angeles County, CA Code of OUrdinances Page 3 of 4

In the case of employees in all other supervisory and all other managerial
classes, the commission may not consider any charges made by the
appointing power unless they are contained in the letter of discharge or
reduction, nor any response or affirmative defense made by the employee
unless the employee has previously provided them to the appointing power
for consideration, unless such affirmative defenses were not then known and
could not reasonably have been expected to be known by the appointing
power or the employee. The commission shall determine whether or not the

discharge or reduction is justified.

(Ord. 88-0020 & 1 (part), 1988.)

18.03 - Hearing on reasons for discharge or reduction.

If the permanent employee to be discharged or reduced pursuant to Rule_18.02 so requests, the
commission shall proceed in accordance with Rule 4.06. A public hearing pursuant to Rule 4 shall

be held by the commission or by the hearing board.

(Ord. 88-0020 § 1 (part), 1988.)

18.031 - Discipline.

Failure of an employee to perform his or her assigned duties so as to meet fully explicitly stated
or implied standards of performance may constitute adequate grounds for discharge, reduction
or suspension. Where appropriate, such grounds may include, but are not limited to, qualitative
as well as quantitative elements of performance, such as failure to exercise sound judgment,
failure to report information accurately and completely, failure to deal effectively with the pubilic,
and failure to make productive use of human, financial and other assigned resources. Grounds
for discharge, reduction or suspension may also include any behavior or pattern of behavior
which negatively affects an employee's productivity, or which is unbecoming a county employee;
or any behavior or condition which impairs an employee's qualifications for his or her position or

for continued county employment.

(Ord. 88-0020 & 1 (part), 1988.)

18.04 - Insufficient facts.

A.

about:blank 1/18/2018
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The cornmission may, on appeal, find in an appropriate case without a hearing that

the specific facts alleged in the letter of discharge or reduction, if true, are not
sufficient under all the circumstances to justify the discharge or reduction.

B. If the commission concludes that the reasons are not sufficient to justify such
discharge or reduction, it shall so notify the appointing power concerned. Such
notification shall be a bar to any discharge or reduction for the specific reasons
which have been presented, and the discharged or reduced empioyee shall be
reinstated retroactively to his/her position as of a date set by the commission. if
the commission finds that the employee was without fault or delinquency, the
employee shall be reinstated as of the date of discharge or reduction.

(Ord. 88-0020 & 1 {part), 1988.)

about:blank 1/18/2018



Peace Officer Bill of Rights Act
(POBRA)

California Government Code 3304

(a) No public safety officer shall be subjected to punitive action, or denied promotion, or
be threatened with any such treatment, because of the lawful exercise of the rights granted under
this chapter, or the exercise of any rights under any existing administrative grievance procedure.

Nothing in this section shall preclude a head of an agency from ordering a public safety
officer to cooperate with other agencies involved in criminal investigations. If an officer fails to
comply with such an order, the agency may officially charge him or her with insubordination.

(b) No punitive action, nor denial of promotion on grounds other than merit, shall be
undertaken by any public agency against any public safety officer who has successfully
completed the probationary period that may be required by his or her employing agency without
providing the public safety officer with an opportunity for administrative appeal.

(c¢) No chief of police may be removed by a public agency, or appointing authority,
without providing the chief of police with written notice and the reason or reasons therefor and
an opportunity for administrative appeal.

For purposes of this subdivision, the removal of a chief of police by a public agency or
appointing authority, for the purpose of implementing the goals or policies, or both, of the public
agency or appointing authority, for reasons including, but not limited to, incompatibility of
management styles or as a result of a change in administration, shall be sufficient to constitute
“reason or reasons.”

Nothing in this subdivision shall be construed to create a property interest, where one
does not exist by rule or law, in the job of Chief of Police.

(d) (1) Except as provided in this subdivision and subdivision (g), no punitive action, nor
denial of promotion on grounds other than merit, shall be undertaken for any act, omission, or
other allegation of misconduct if the investigation of the allegation is not completed within one
year of the public agency’s discovery by a person authorized to mitiate an investigation of the
allegation of an act, omission, or other misconduct. This one-year limitation period shall apply
only if the act, omission, or other misconduct occurred on or after January 1, 1998. In the event
that the public agency determines that discipline may be taken, it shall complete its investigation
and notify the public safety officer of its proposed discipline by a Letter of Intent or Notice of
Adverse Action articulating the discipline that year, except as provided in paragraph (2). The
public agency shall not be required to impose the discipline within that one-year period.

HOA.102071353.1



(2) (A) If the act, omission, or other allegation of misconduct is also the subject of a
criminal investigation or criminal prosecution, the time during which the criminal investigation
or criminal prosecution is pending shall toll the one-year time period.

(B) If the public safety officer waives the one-year time period in writing, the time period
shall be tolled for the period of time specified in the written waiver.

(C) If the investigation is a multijurisdictional investigation that requires a reasonable
extension for coordination of the involved agencies.

(D) If the investigation involves more than one employee and requires a reasonable
extension.

(E) If the investigation involves an employee who is incapacitated or otherwise
unavailable.

(F) If the investigation involves a matter in civil litigation where the public safety officer
is named as a party defendant, the one-year time period shall be tolled while that civil action is
pending.

(G) If the investigation involves a matter in criminal litigation where the complainant is a
criminal defendant, the one-year time period shall be tolled during the period of that defendant’s
criminal investigation and prosecution.

(H) If the investigation involves an allegation of workers” compensation fraud on the part
of the public safety officer.

(e) Where a predisciplinary response or grievance procedure is required or utilized, the
time for this response or procedure shall not be governed or limited by this chapter.

(f) If, after investigation and any predisciplinary response or procedure, the public agency
decides to impose discipline, the public agency shall notify the public safety officer in writing of
its decision to impose discipline, including the date that the discipline will be imposed, within 30
days of its decision, except if the public safety officer is unavailable for discipline.

(g) Notwithstanding the one-year time period specified in subdivision (d), an
investigation may be reopened against a public safety officer if both of the following

circumstances exist:

(1) Significant new evidence has been discovered that is likely to affect the outcome of
the investigation.

(2) One of the following conditions exist:

(A) The evidence could not reasonably have been discovered in the normal course of
investigation without resorting to extraordinary measures by the agency.

HOA 1020713531



(B) The evidence resulted from the public safety ofticer’s predisciplinary response or
procedure.

(h) For those members listed in subdivision (a) of Section 830.2 of the Penal Code, the
30-day time period provided for in subdivision (f) shall not commence with the service of a
preliminary notice of adverse action, should the public agency elect to provide the public safety
officer with such a notice. (Amended by Stats. 2009, Ch. 494, Sec. 1. (AB 955) Effective
January 1, 2010.)

I. POBRA, who does it apply to?

A. Peace Officers as defined by California Penal Code Sections 830, 830.1,
830.2, 830.3, 830.31 et. seq.

1. Deputy Sheriffs

2. Sworn Peace Officers employed in that capacity by the county, i.e.
Probation Officers

B. The protections of POBRA do not apply to non-sworn peace officers.

1. POBRA provides a detailed series of specific requirements for an employer to
investigate and impose discipline upon a sworn peace officer

A. See the code section above if you're interested
B. We generally don't enforce POBRA because it is because it is beyond our
jurisdiction.
[1. POBRA statute of limitations California Government Code Section 3304d
A. No punitive action, nor denial of promotion on grounds other than merit, shall
be undertaken for any act, omission, or other allegation of misconduct if the investigation of the

allegation is not completed within one year of the public agency’s discovery by a person
authorized to mitiate an investigation of the allegation of an act, omission, or other misconduct.
B. Exception; Notwithstanding the one-year time period, an investigation may be
reopened against a public safety officer if both of the following circumstances exist:
I Significant new evidence has been discovered that is likely to affect the
outcome of the investigation; and

2 One of the following conditions exist:

a. The evidence could not reasonably have been discovered in the
normal course of investigation without resorting to extraordinary
measures by the agency.

HOA 1020713531



b. The evidence resulted from the public safety officer’s pre-
disciplinary response or procedure.

The only POBRA issue we certify is a 3304(d) statute of limitations issue, all others are
decided by the court. The statute of limitations 3304(d) is certified as a THRESHOLD issue.
This means that you are to decide if there was a 3304(d) violation before hearing any evidence
on the charges against the employee. If such a violation is found then there is no need to proceed
with the case (unless it applies to only one of multiple charges). If there is no violation of
3304(d) then you can proceed to the merits of the case.

[f the commission has not certified the issue, you should not consider it. If the issue
arises during the course of the proceedings you are to stay the hearing and instruct the parties to

go back to the commission to certify the 3304(d) issue.

Some violations of POBRA can be considered to attack the credibility of a witness or
other evidence but it cannot be used as a bar to the discipline EXCEPT in the case of 3304(d)

HOA 1020713531



CIVIL SERVICE COMMISSION
COUNTY OF LOS ANGELES

COMMISSIONERS
LAWRENCE

SRR

——

v

April 16, 2014

TO: All Hearing Officers and All Interested Parties

FROM: Lawrence D. Crocker (0¢&
Executive Director

SUBJECT: Fublic Safety Officer's Procedural Biil of Rights Act

Several recent cases heard by the Civil Service Commission {Commission) involving
public safety officers has prompted Mu Commission to clarify its position on the
f‘onanmtton of issues for individuals entitled to the protections set forth in the Public
afety Officer Procedural Bill of Rights Act (POBR), Government Code Section 3300, ef
seq. Atits regular meeting of April 9, 2014, the Commission heard arguments,
considered legal advice, deliberated, and unanimously voted as set forth below.

Pursuant to the provisions of Los Angeles County Civil Rules, Rule 4.03(C):

(1) To continue the CQWrnigséen s practice of cerifying Caiﬁﬁ”‘“a
ff“fO\:""*‘"E‘E*ﬁ?F Code Section 3304(d}, i e, the one year siab
imitations on conducting an investigation and notifying a pt
officer of a proposed discipline, as a threshold issue fc
Officers to consider,

%3’0‘1%:%5&%‘*% of Caiifornia Governme
ie., the requirement to notify an :‘"‘wﬁ.ge:‘ within 3(

-y
{<} Becai

the decision to

impose CIISC&D line, does not spec:i’!cauy set furth b ar e tmposmon
iscipline, any allegati nee ill not be certifie

for hearing by the Conw “ﬂ;ssér:».ni :

(3) Allegations regarding violations of other provisions of POBR will not
be certified for hearing by the Commission. However, while not
specifically certified by the Commission, evidence concerning the
possible violation(s) of other POBR provisions may be given the
appropriate evidentiary weight by a Hearing f‘*’*‘“e* in recommending
a decision on the issues that are certified by the Commission for

ROCM 5
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hearing. In addition, any rulings by the Hearing Officer on possible
violations of POBR shall not result in the suppression of any
evidence at hearing. The Hearing Officers may reference such
concerns in assessing the credibility of witnesses or statements, as
well as the weight of the evidence, and shall address those issues in
the Discussion section of their reports.

ROOCM 522 KENNETH HAHN HALL

N« 500 W, TEMPLE STREET, LOS ANGELES,
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LOS ANGELES COUNTY CIVIL SERVICE COMMISSION

In the Matter of the Appeal of Case No. 00-000

)
)
)
JANE DOE ) PROPOSED FINDINGS OF FACT,
Appellant ) CONCLUSIONS OF LAWY,
) AND RECOMMENDATION
And )
)
LOS ANGELES COUNTY )
PUBLIC WORKS DEPARTMENT )
Respondent )
)
APPEARANCES
For the Appellant: John Smith
500 West Temple Street
Los Angeles, CA 90012
For the Respondent: Mary Brown
1234 Main Street
Los Angeles, CA 30013
Hearing Officer: Joe Scott
Petition Granted on: June 1, 2014
Hearing Dates: January 2, March 4, April 6, 20015
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l. EXECUTIVE SUMMARY

A. Parties:
a. Appellant: John Doe
(Employment history attached as Appendix 1)’
b. Dept: Dept. of Social Services, Lancaster Office”

B. Issues: On December 1, 2015, the Civil Service Commission certified the
following issues:®
a. Are the allegations contained in the Department’s letter of March 26,
2014, true that:
1. Appellant violated Department’s Policy #10 that requires all eligibility
workers to clock in for work at the beginning and end of each shift?
b. If any or all the allegations are true, is the discipline appropriate?

C. Summary: The Appellant was suspended for 10 days for failing to clock in
at the beginning and at the end of his shift in violation of Department Policy No. 10 and
for failing to cooperate in the investigation in violation of Department Policy No. 45.
Based on the evidence and testimony presented at the hearing, the hearing officer finds
the allegations to be true. However, the Hearing officer finds that the discipline is not

appropriate and recommends that the discipline be reduced to 5 days.

* It is up to the hearing officer to determine whether the employment history is sufficiently
material to their determination that it should be discussed in the Appendix or in the body of the

discussion.

* The report should specify the department and any specific office or assignment.

* The hearing officer’s reports should address only the issues that are certified by the
Commission. If the Commission has certified additional issues, the issue should be
stated in this Section. Additionally, if the issue is a threshold issue or is dispositive of
the appeal (i.e., statute of limitations under Police Officer Bill of Rights), that issue
should be the first issue stated and addressed in the discussion.

] HO Rannrt Temnlate NR212018 (NH NDraft)



R DISCUSSION
A. Procedural History:
a. OnJuly 1, 2014, a letter of Intent to Discharge was sent {o the
Appellant notifying her of its intent to discharge her from service. A
Skelly hearing was held on August 15, 2014. Following the hearing,
the Department discharged Appellant effective September 15, 2014.

[

A hearing was held on January 2, March 4, and April 8, 20015." A list

t:f.‘.&‘
&

of Exhibits presented at the hearing is attached as Appendix 2. A list
9
of witnesses that testified at the hearing and a brief summary of their

testimony is attached as Appendix 3.

B. Statement of the Facts:
The appellant, Jane Doe, was notified by the Department of Social Services on
March 26, 2009, in a Notice of Suspension, that effective April 15, 2009, she would be

suspended for 10 days from her position as Eligibility Worker.

C. Allegations:

1. Did the Appellant violate Department’s Policy #107 The Department alleges

that the Appeliant violated Department’s Policy #10 which states, in relevant part,

* If the hearing was held more than 6 months after the Petition for Hearing was granted by the
Commission, the Repc}f’t should state the reasons for the delay. For example, The Department
reguested continuances on September 20, 2014 and November 1, 2014 because the witnesses
were not available.

2 HM Roannrt Tomnlate MR8 (MH Neaf



“Eligibility Workers shall clock in for work at the beginning and end of each shift. . .”s
The Department presented Exhibits 1, 2 and 3, the time cards dated March 1, 2 and 3.
Each of the time cards was signed and dated by the Appellant.

A. Department Policy No. 10 is not clear. Department Policy No. 10
states, in relevant part, 8

2. Did the Appeliant violate Department’s Policy #457 The Department alleges

that the Appellant violated Department Policy 45 which states, in relevant part,
‘Employees shall cooperate with investigators in the course of an investigation of
misconduct and shall testify truthfully in any inquiry. . . “ Ed Johnson, testifying on
behalf of the Department, stated that he conducted the investigation. He stated that he
interviewed the Appellant on March 15, 2014.

Appellant testified at the hearing. She denied the allegations or that she had
violated the Department’s policies. She also asserted that even if the allegations were
found to be true, the discipline was not appropriate.

2. Is the discipline appropriate? The Department alleges that the Appellant

violated Department Policy 45 which states, in relevant part, “Employees shall
cooperate with investigators in the course of an investigation of misconduct and shall
testify truthfully in any inquiry. . . “ Ed Johnson, testifying on behalf of the Department,
stated that he conducted the investigation. He stated that he interviewed the Appellant

on March 15, 2014.

> The relevant portion of any policy or guideline should be cited in the body of the report and, if
appropriate, the entirety of the policy or guideline should be cited in a footnote for context.

® The report should includes headings and subheadings as necessary for organization and clarity
of the analysis and discussion.

A HO Rannrt Teamnlate NE17015 (DH Nraft)



. FINDINGS OF FACT’

]

1. The i’—“ppe lant, Jane Doe, was notified by the Pubiic Wcrks Department on March
26, 2008, in a Notice of Suspension, that effective April 15, 2008, she would be
s uspende@ ﬁ"@m her position as Eligibility Worker for ten {’iﬂ) days.

2. The Appellant failed to clock in on seven (7) occasions as required, during
January 2009.

3. Al Eligibility Workers are required fo ciock in for work at the beginning and end of
each shift per the Department’s Policy #10 (Timekeeping).

4. The Appellant signed the Depariment’s Policy Manua!l #10 (Timekeeping) on
January 3, 2005

V.  CONCLUSIONS OF LAW

1. The Department has met its burden in proving that the allegations contained in s
letter of March 26, 2009, are true.

2. The Department met its burden in providing that the discipline is appropriate.

V. RECOMMENDATION®

" Please number all fa s, Findings are what {o he the
ultimate facts based on *‘19 f—‘-\z%“’itﬁéi(‘&‘; This section \h%k‘ f’a‘iw:;f of what the
parties state. What did the evidence p msa:? You ¢ imately

two or three sentences for each “finding.”

* The recommendation of whether or not to sustain the Department’s discipline should
be based on whether not it is within the Department’s guidelines/policies/procedures. If
you reduce the discipline, please provide a justification based on the issues, including a
discussion of mitigating factors in the discussion section.

[ HOY Rannrt Temealazre ORTTI0T5 (N Diraftl



e Department did not meet its burden in providing that the Appellant viclated #1 in
their charging letter therefore, the duly appointed Hearing Officer recommends that the

Appellant’'s 10-day suspension be reduced to a 5-day suspension.

The Department met its burden in providing that the Appellant violated policies #3 and

#4. Therefore, it is recommended that the Department be sustained in the discharge.

HO Ronnrt Tamnlate NRAT200 8 (D Dirafrl
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Appendix 1
Appellant's Employment History

This Appendix should summarize the relevant employment of the Appellant,

énciudina

.

@

ears of service and any advancements or demotions
fxr‘y prior discipline
Relevant Performance Evaluations
Any commendations or service achievements.

Appendix 2
List of Exhibits Presented at the Hearing
List of Appellant’'s Exhibits

List of Department Exhibits
if there are any significant evidentiary issues that arose at the hearing involving

the exclusion or inclusion of exhibits, the hearing officer may want to summarize

the issue here.

if the Hearing Officer believes it is important that the Commission review a
particular document or other evidence, that should noted in the discussion of
issues and in the Appendix.

Appendix 3
Summary of Testimony

If the Hearing Officer considers the witness’ testimony to be imporiant in their

aﬁaiws s of the issues and allegations, a summary of the relevant wutwes»
testimony, including such things as the background and title of the witness, the

years of experience, their role in the decision to discipline or discbarge the

appeilant

Any discussicn of the reley

W
discussed in the body of th

[*

i

- . . H- ~ F N 3
of ft%xe: weight given to the testimony should be

o
o
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APPEAL from thé Superior Court of Riverside County. Mac R. Fisher, Judge.
Reversed. | |
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Silver, Hadden, Sitver, Wexler & Levine, Richard A. Levine and Michael
Simidjian for Los Angeles Police Protective League as Amicus Curiae on behalf of
Intervenor and Appellant Riverside Sheriff’s Association and Real Party in Interest and
Appellant Kristy Drinkwater.

Ferguson, Praef & Sherman, Jon F. Hamilton, Kimberly A. Wah and Bruce Praet
for Plaintiff and Respondent,

Kathleen Bales-Lange, County Counsel (Tulare), and Crystal E. Sullivan, Deputy
County Counsel, for California State Association of Counties and California League of
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Jones & Mayer, Martin J. Mayer, Gregory P. Palmer and Krista MacNevin Jee for

California State Sheriffs’ Association as Amicus Curiae on behalf of Plaintiff and

Respondent.
- INTRODUCTION
Following the decision in Piichess v. Superior Court (1974} 11 Cai 531
(Pitchess), the Legislature enacted Penal Code section 832.7. {See Brown v. Valverde

(2010) 183 Cal App.4th 1531, 1538.) That statute provides that, subject to some
exceptions not pertinent here, “Peace officer or custodial officer personnel records and

records maintained by any state or local agency . . . or information obtained from these

records, are confidential and shall not be disclosed n any criminal or civil

.
o

roceeding
except by discovery pursuant to Sections 1043 and 1046 of the Evidence Code.”! (Pen.

Code, § 832.7, subd. {a}.)

[
]
E:s”

This case presents the question whether ¢ hearing officer in an administrative

appeal of the dismissal of a correctio nal officer who was nprobationary employee of
the Riverside County Sheriff’s Departinent (Department) has the authority to grant a
Pitchess motion. We conclude that the hearing o'f:‘ifmcr in this caéﬁ has the authority to do
50, and we reverse the jug ng

PROCEDURAL AND FACTUAL BACKGROUND

! We will discuss the statutory Pifchess discovery scheme in detail below.



Kristy Drinkwater was terminated from her position as a correctional deputy
employed by the Department, for falsifying her timé récords in order to obtain
compensation to which she was not entitled. She appealed her termination pursuant to
the terms of the memorandum of understanding (MOU) then in effect between the
County of Riverside (County) and the Riverside Sheriffs’ Association (RSA), the
employee organization which represents employees in the law enforcement unit for
purposes of collective bargaining. The law enforcement unit consists of County
employees in several classifications, including correctional deputies.

The MOU in effect at the time of Drinkwater’s termination provided for a
procedure by which correctional deputies could appeal the termination of their
employment, as provided for in Government Code section 3304, subdivisioﬁ (b).?2 The
appeal procedure provides for a hearing before a mutually agreeable hearing officer
selected from a list of hearing officers and the right to call and examine witnesses, to
introduce exhibits, to cross-examine opposing witnesses, to impeach wiinesses, and to
rebut derogatory evidence. The MOU provides that it is the “duty of any County Officer

or employee to attend a hearing and testify upon the written request of either party, or the

7

2 Government Code sections 3300 through 3313 constitute the Public Safety
Officers’ Procedural Bill of Rights, or POBR. Government Code section 3303,
subdivision (b) provides that no adverse employment action may be taken against a
public safety officer without giving the officer the opportunity for a hearing. POBR does
not apply to correctional officers, who are not public safety officers. (Pen. Code,

§ 831.5.) However, the MOU, which is a binding contract between the RSA and the
County (see Glendale City Employees’ Assn., Inc. v. City of Glendale (1975) 15 Cal.3d
328, 337), provides the same protections for correctional deputies.



Hearing Officer, provided reasonable notice is given [to] the department employing the
officer or employee. The Employee Relations Division Manager, or designee, shall
arrange for the production of any relevant County record. The Hearing Officer is
authorized to issue subpoenas.” The hearing officer may “sustain, modify, or rescind an
appealed disciplinary action,” and his or her decision is'ﬁnal, subject to the right of the
parties to seek judicial review pursuant to Code of Civil Procedure section 1094.5.3 The
hearing is a “private proceedihg among the County, the employee and the employee
organization.” The attendance of any other person is at the hearing officer’s discretiqn.
Drinkwater asserted that the penalty of terminatioﬁ was disproportionate to her
misconduct because other Department employees who had falsified time records had
received lesser punishment. She submitted a motion to hearing officer Jan Stiglitz for
discovery of disciplinary records of other Department personnel who had been

investigated or disciplined for similar misconduct. Stiglitz found that Drinkwater had

€6 ¢ »%9

stated a “‘plausible scenario’ showing good cause for the production of the records, but
denied the motion without prejudice because Drinkwater had not identified the

employees whose records she sought. Stiglitz held that although Drinkwater was entitled

3 Code of Civil Procedure section 1094.5 provides that administrative mandamus
is available to permit a court to review a “final administrative order or decision made as
the result of a proceeding in which by law a hearing is required to be given, evidence is
required to be taken, and discretion in the determination of facts is vested in the inferior
tribunal, corporation, board, or officer.” (Code Civ. Proc., § 1094.5, subd. (a).)



to discovery of the records on a proper showing, the Department was not required to
search xés records to provide her with the information requested.

In a subsequent renewed motion, Drinkwater identified the employees by name
and stated the nature 'c-f the misconduct she understood they had committed and the
resulting penalties, or absence thereof. However, she sought production only of records
which had been redacted to conceal the identities of the employees involved.

The Department opposed the motion on its merits. It acknowledged that Stiglitz
had jurisdiction to-rule on the motion. On March 15, 2010, Stiglitz found good cause and
ordered the Department to produce the requested records for his in camera review. On

-~ a—

March 19, 2010, the Department filed its petition for a writ of administrative mandate,
seeking to compel Stiglitz to vacate his decision that good cause existed. The petition did
not challenge Stighitz’s anthority o rule on the motion.

Brown v. Vaiverde, supra, 183 Cal App.4th 1531 was decided shortly before the

superior court was to rule on the petition. The Department brought the ruling to the trial
court’s atiention and argaed, for the first time, that only a judicial officer canrule on a
Pitchess motion. Foliowing supplemental briefing and further argument, the trial court
‘i‘“mm*i hased on Brows v, Palverde, that “there is no statutory authorization ner 18 there
authorization pursuant to the [MOU] between [the Department] and JRSA] that would

permit [a hearing officer] in a disciplinary hearing to consider Pifchess discovery

motions.” Accordin

1gly, it granted the petition.

o



RSA, which had not been notified of the writ proceedings, brought motions for a
‘new trial, to set aside and vacate the court’s order, and for leave to intervene. The
motions were granted, and RSA filed its opposition to the petition. The court again
granted the writ and ordered Stiglitz to deny the motion.

RSA and Drinkwater each filed a timely notice of appeal. The two appéals were
consolidated.

LEGAL ANALYSIS
1.

THE TRIAL COURT HAD JURISDICTION TO GRANT ADMINISTRATIVE

MANDAMUS

A. The Finality Rule Does Not Bar Administrative Mandamus.

Code of Civil Procedure section 1094.5 provides that administrative mandamus is
available to permit a court to review a “final/ administrative order or decision made as the
result of a proceeding in which by law a hearing is required to be given, evidence is
required to be taken, and discretion in the determination of facts is vested in the inferior
tribunal, corporation, board, or officer.” (Code Civ. Proc., § 1094.5, subd. (a), italics
added; see Temescal Water Co. v. Dept. Public Works (1955) 44 Cal.2d 90, 101; Keeler
v. Superior Court (1956) 46 Cal.2d 596, 599.) Here, we requested supplementai briefing
to address the question whether the order granting the first phase of the Pitchess motion

is a final order within the meaning of Code of Civil Procedure section 1094.5. We



;

eonclude that although the o jer is not final, the trial court nevertheless had jurisdictio
to review it under the “irreparable harm” exception to the finality rule.

The courts have long recognized that Code of Civil Procedure section 10945
permits review only of a final decision on the merits of the entire controversy and g:iaes
not permit piecemeal review of interim orders and rulings. (Kumar v. National Medical
Enterprises, Inc. (1990) 218 Cal. App.3d 1056, 1055.) Thisis a part of the reguirement
that administrative remedies must be sxhausted hefore the parties may resort to the
courts, and is "anaiog§us to the one final judgment rule in judicial proceedings.” (Al/fa
Loma School Dist. v. San Bernardino County Com. On School Dist. Reorganization
(1981) 124 Cal. App.3d 542, 554-555 [Fourth Dist., Div. Two] (4lta Loma).) Thereare a
few exceptions to the finality rule: where the administrative body lacks jurisdiction;
where it would be futile to pursue the administrative process to its conclusion; or where

irreparable harm would result if judicial intervention is withheld until a final

U

admimistrative decision is rendered. {(#4. af p. 585,
A discovery order is not a final decision on the merits of the controversy.
Accordingly, administrative mandamus does not lie at this juncture, unless one of the

excephions apphies,

In its supplemental brief, the Department did nof directly assert that any of the

Loma applies. Rather, i contends that the order is not fina

{ administrative mandamus because there was no other remedy available to



prevent disclosure of confidential personnel records to Stiglitz for purposes of his in
camera review

The Department relies on Bodinson Mfg. Co. v. Ca!%ﬁ:méa E. Com. (1941) 17
Cal,2d 321. In that case, the California S_upfcme Court held that in California, in the
ahsence of any remedy at law, traditional mandamus had been expanded “not only io
compel the performance of a ministerial act, but also in a proper case for the purpose of
reviewing the final acts and decisions of statewide administrative agencies which do not

¥

exercise judicial power.” (Jd. at p. 330} However, contrary to the Department’s
contention, the court held that what is now called administrative mandamus is available
only o review final acts and decisions of administrative agencies. (Jbid.) .1t did not hold

that mandamus is available to review interim orders rendered in an administrative

proceeding. Moreover, when the Legislature enacted Code of Civil Procedure section

ool

094.5, subdivision (a} in 1945, four years after the decision in Bodinson, it specified that
administrative mandamus is available solely to review final orders and decisions in an
adjudicative administrative proceeding. (Stats. 1945, ch. 868, § 1.} Consequently, even

if Bacfzfmm had held that review of interim orders was available through administrative

mandate, it would have been overruled by the enactrnent of Code of Cw*i Provedure

section 1094.5, subdivision (a), which provides for review of final administrative rulings

A bl

only. Accordingly, the lack of any other remedy is not an exaﬁgtﬁﬁn to the rule that only

1

final administrative rulings are subject to court review by administrative soandamus.

2



As part of its argument that administrative mandamus is available to review the
order on the Pitchess motion because it has no other remedy, the Department contends
that judicial intervention was necessary to prevent irreparable harm. It contends that
because Stiglitz lacks jurisdiction to rule on a Pitchess motion, he also has no authority to
review the confidential personnel files he ordered the Department to produce. It states
that if it were required to wait to challenge the order for production of conﬁdential
personnel records until the controversy was finally resolved, “there would be nothing to
protect since the very information sought [to be] protected . . . would be divulged,” at
least to Stiglitz.

One of the fundamental purposes underlying the statutory Pifchess motion
procedure is to protect the affected officer’s right of privacy in his or her personnel
records. (City of Santa Cruz v. Municipal Court (1989) 49 Cal.3d 74, 83-84 [statutory
scheme includes “forceful directive” to consider privacy interests of the officers whose
records are sought].) Loss of privacy can be found to consﬁtute irreparable harm. (Clear
Lake Riviera Community Assn. v. Cramer (2010) 182 Cal. App.4th 459, 473.) Moreover,
writ review is generally appropriate “when the petitioner seeks relief from a discovery
order which may undermine a privilege or a right of privacy, because appellate remedies
are not adequate to remedy the erroneous disclosure of information,” including
confidential information sought in a Pitchess motion. (California Highway Patrol v.
Superior Court (2000) 84 Cal.App.4th 1010, 1018-1019.) Consequently, we agree that if

a hearing officer in an administrative proceeding lacks the authority to rule on a Pifchess

10



motion at all, then producing confidential personnel files for the hearing officer’s review
would constitute irreparable harm to the émplgyees whose privacy would be violated.
Acéz)rdm;{lv because the hearing officer’s authority to rule on a Pifchess motion is the
issue before us, the irreparable harm exception to the finality rule permits the Department
to seek iudicial intervention at this jupcture.

B. Exhaustion of Administrative Remedies

Drinkwater and RSA assert that because the Department failed to raise the
question of Stiglitz’s authority to rule on the Pitchess motion before filing its petition for
administrative mandamus, it did not exhaust its administrative remedies. Consequently,
they contend, the frial court lacked jurisdic z ion to rule on the writ petition.

As a general rele, a court has no jurisdiction to intervene in an administrative

1

matter until the parties have exhausted their administrative remedies by obtaining a final

o

srder from the administrative body. Exhaustion requires “‘a full presentation to the

2

administrative agency upon all issues of the case and at all prescribed stages of the

EY

k]

administrative proceedings. {C tation.] ““The exhaustion docirine is principally
grounded on concerns favoring administrative autonomy (ix,e.,, courts should not interfere

with an agenoy determanali

gl

on unii! the agency has reached a final decision) and judicial

efficiency {i.e., overworked courts should decline to intervene i an admimwa*w@

393

dispute unless absolutely necessary).”” [Citation.]” (City of San Jose v. Operating

Engineers Lucal Unior

609.) Exhaustion is reguived even if

the issue is a pure question of law, as it is in this case. (NBS fmaging Systems, Inc. v.

i1



State Bd. of Control (1997) 60 Cal. App.4th 328, 337, Robi;%zson v. Department of Fair
Employment & Housing (1987) 192 Cal. App.3d 1414, 141"3/.)

As discussed above, the finality rule is an aspect of ‘éhe exhaustion requirement.
(Alta Loma, supra, 124 Cal. App.3d at pp. 554-555.) The s;.me exceptions apply,
including irreparable harm: A party is not required to exhaiust its administrative remedies
if doing so would result in irreparable injury. (City of San é]ose v. Operating Engineers
Local Union No. 3, supra, 49 Cal.4th at p. 609.) This excefption to the exhaustion rule
has been applied “rarely and only in the clearest of cases. iCitation.]” (City and County
of San Francisco v. International Union of Operating Engéneers, Local 39 (2007) 151
Cal. App.4th 938, 948.) However, for the reasons stated ab%()ve in copnection with the
finality requirement, the exception applies in this case.4 ‘

2.

THE HEARING OFFICER HAD THE AUTHOR&TY TO RULE ON THE

PITCHESS MOTION |

4 The Department contends that the exhaustion requirement was excused because
Stiglitz lacked jurisdiction to address the Pitchess motion.! In this context, jurisdiction
does not refer to lack of authority to rule on a particular issue which arises in a dispute or
proceeding over which the administrative body does have isubject matter jurisdiction,
which is the issue in this case. (See Abelleira v. District Court of Appeal (1941) 17
Cal.2d 280, 286-291.) Rather, the lack of jurisdiction exception to both the finality rule
and the exhaustion requirement applies only when the administrative body lacks the
fundamental authority to resolve the underlying dispute b¢tween the parties. (Alta Loma,
supra, 124 Cal. App.3d at pp. 555-556 [finality rule]; Coaghella Valley Mosquito &
Vector Control Dist. v. California Public Employment Relations Bd. (2005) 35 Cal.4th
1072, 1081-1082 [exhaustion of administrative remedies nlnay be excused when a party
claims that the agency lacks authority, statutory or otherwise, to resolve the underlying
dispute].) ?

12 ;



A. Introduction

In its original ruling on the writ petition, the trial court held that a Piichess
discovery motion “may be heard only by sworn judicial officers unless there is some
express authority which would permit someone other fhan a sworn judicial officer to
consider Pitchess discovery motions as jndicated in Brown v. Valverde (2010) 183
Cal.App.4th 1531.” The court further held that there is no statutory authorization which
would permit a hearing officer in a diéoiplina’ry hearing to consider Pifchess motions and
no authority in the parties” MOU which wouid permit a hearing officer to hear a Pitchess
motion. In its final ruling, after having vacated the first ruling to permit RSA to

.intervene, the court ruled, “In Brown v. Valverde (2010) 183 Cal.App.4th 1531,
consistent with the ruling [sic], the Department’s petition for writ of mandate is granted.
The respondent [hearing officer] is directed to re;»’erse his earlier issued order granting
[Drinkwater‘sj discovery motion and is further directed to deny the motion.”

The phrasing of the trial court’s final ruling is somewhat unclear. However, we
understand it to mean that the trial court concluded, based upon Brown v. Valverde,
supra, 183 Cal.App.4th 1531 (hereafter Brown), that there is no statutory proviston which
permits a hearing officer in an administrative arbitration to hear and decide a Pitchess
motion. This is a question of statutory interpretatidn which we review independently.
(McMahon v. City of Los Angeles (2009) 172 Cal. App.4th 1324, 1331.)

On appeal, the parties and amici approach the issues in different ways, but boiled

down to essentials, the issues in dispute are (1) whether Pifchess discovery is available in

13



an administrative proceeding, including a disciplinary hearing pursuant to Government '
Code section 3304, subdivision (b); (2) whether the Pitchess statutes require a court,
rather than a hearing officer in an administrative hearing, to decide a Pifchess motion; (3)
whether parties may provide for Pifchess discovery contractually, even if the statutory
scheme otherwise does not provide for it in a particular context; and (4) whether the
MOU in this case grants a hearing officer that authority.s

B. The Pitchess Discovery Statutes

In Pitchess, supra, 11 Cal.3d 531, “defendant Caesar Echeveria was, along with
others, charged with battery against four deputy sheriffs. ‘Echeveria moved for discovery
of the deputies’ personnel files, seeking records showing prior complaints against the
deputies, in order to establish at trial that he acted in self-defense to their use of excessive
force. The superior court granted Echeveria’s motion, and Sheriff Pitchess sought a writ
of mandate to quash a subpoena requiring production of the confidential records. The
Supreme Court denied the writ, holding that a criminal defendant who is being
prosecuted for battery on a peace officer is entitled to discovery of personnel records to

show that the officer had a history of using excessive force and that defendant acted in

5 Drinkwater also assails the frial court’s ruling that there was insufficient
evidence of a past practice allowing Pifchess discovery in disciplinary proceedings under
the MQU, thus rendering Pitchess discovery a term of the contract. What she cites,
however, is the trial court’s tentative ruling. Neither the original, superseded order nor
the final order granting the writ petition reflects any ruling on the past practices issue.
Because we conclude that both the statutory Pitchess discovery scheme and the MOU
provide the hearing officer in this case the authority to grant Pifchess discovery, we need
not address any issue pertaining to the parties’ past practices.

14



self-defense.” (Brown, supra, 183 Cal. App.4th at p. 1538, citing Pitchess, at pp. 535-
537.)

“Following the Pitchess decision, allegations surfaced that law enforcement
agencies were destroying records to protect the privacy of officers whose personnel files
contained potentially. damaging information. [Citation.] At the same time concerns were
expressed that defendants wer-c abusing Pitchess discovery by conducting fishing
expeditions into arresting officers’ files. [Citation.] In 1978, the California Legislature
addressed these concerns by codifying the ‘privileges and procedures’ of Pitchess
motions, with the enactment of Evidence Code sections 1043 and 1045 and Penal Code
sections 832.7 and 832.8.” (Brown, supra, 183 Cal.App.4th at p. 1538, citing City of
Santa Cruz v. Municipal Court, supra, 49 Cal.3d at p. 81.)

“The Penal Code provisions define ‘personnel records’ (Pen. Code, § 832.8) and
provide that such records are ‘confidential’ and subject to discovery only pursuant to the

procedures set forth in the Evidence Code. (Pen. Code, § 832.7.){81 Evidence Code

6 Penal Code section 832.7 provides:

“(a) Peace officer or custodial officer personnel records and records maintained by
any state or local agency pursuant to Section 832.5, or information obtained from these
records, are confidential and shall not be disclosed in any criminal or civil proceeding
except by discovery pursuant to Sections 1043 and 1046 of the Evidence Code. This
section shall not apply to investigations or proceedings concerning the conduct of peace
officers or custodial officers, or an agency or department that employs those officers,
conducted by a grand jury, a district attorney’s office, or the Attorney General’s office.

“(b) Notwithstanding subdivision (a), a department or agency shall release to the
complaining party a copy of his or her own staternents at the time the complaint is filed.

“(c) Notwithstanding subdivision (a), a department or agency that employs peace

or custodial officers may disseminate data regarding the number, type, or disposition of
[feotnote continved on next page]
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[footnote continued from previous page]
complaints (sustamed not sustained, exonerated, or unfounded) made against its officers
if that information is in a form which does not identify the individuals involved.

“(d) Notwithstanding subdivision (a), a department or agency that employs peace
or custodial officers may release factual information concerning a disciplinary
investigation if the officer who is the subject of the disciplinary investigation, or the
officer’s agent or representative, publicly makes a statement he or she knows to be false
concerning the investigation or the imposition of disciplinary action. Information may
not be disclosed by the peace or custodial officer’s employer unless the false statement
was published by an established medium of communication, such as television, radio, or
a newspaper. Disclosure of factual information by the employing agency pursuant to this
subdivision is limited to facts contained in the officer’s personnel file concerning the
disciplinary investigation or imposition of disciplinary action that specifically refute the
false statements made public by the peace or custodial officer or his or her agent or
representative.

“(e)(1) The department or agency shall provide written notification to the
complammg party of the disposition of the complaint within 30 days of the disposition.

“(2) The notification described in this subdivision shall not be conclusive or
binding or admissible as evidence in any separate or subsequent action or proceeding
brought before [a hearing officer], court, or judge of this state or the United States.

“(f) Nothing in this section shall affect the discovery or disclosure of information
contained in a peace or custodial officer’s personnel file pursuant to Section 1043 of the
Evidence Code.”

Penal Code section 832.8 provides:

“As used in Section 832.7, ‘personnel records’ means any file maintained under
that individual’s name by his or her employmg agency and containing records relating to
any of the following:

“(a) Personal data, mdudmg marital status, famlly members, educational and
employment history, home addresses, or similar information.

“(b) Medical history.

“(c) Election of employee benefits.

“(d) Employee advancement, appraisal, or discipline. ’

“(e) Complaints, or investigations of complaints, concerning an event or
transaction in which he or she participated, or which he or she perceived, and pertaining
to the manner in which he or she performed his or her duties.

“(f) Any other information the disclosure of which would constitute an
unwarranted invasion of personal privacy.”

16



sections 1043 and 1045 set out the procedures for discovery in detail.”? (City of Santa

Cruz v. Municipal Court, supra, 49 Cal.3d at p. 81.)

7 Evidence Code section 1043 provides:

“(a) In any case in which discovery or disclosure is sought of peace or custodial
officer personnel records or records maintained pursuant to Section 832.5 of the Penal
Code or information from those records, the party seeking the discovery or disclosure
shall file a written motion with the appropnate court or administrative body upon written
notice to the governmental agency which has custody and control of the records. The
written notice shall be given at the times prescribed by subdivision (b) of Section 1005 of
the Code of Civil Procedure. Upon receipt of the notice the governmental agency served
shall immediately notify the individual whose records are sought.

“(b) The motion shall include all of the following:

“(1) Identification of the proceeding in which discovery or disclosure is sought,
the party seeking discovery or disclosure, the peace or custodial officer whose records are
sought, the governmental agency which has custody and control of the records, and the
time and place at which the motion for discovery or disclosure shall be heard.

“(2) A description of the type of records or information sought.

“(3) Affidavits showing good cause for the discovery or disclosure sought, @ettmg
forth the materiality thereof to the subject matter involved in the pending litigation and
stating upon reasonable belief that the governmental agency identified has the records or
information from the records.

“(c) No hearing upon a motion for discovery or disclosure shall be held without
full compliance with the notice provisions of this section except upon a showing by the
moving party of good cause for noncompliance, or upon a waiver of the hearing by the
governmental agency identified as having the records.”

Evidence Code section 1046 provides:

“In any case, otherwise authorized by law, in which the party seeking disclosure is
alleging excessive force by a peace officer or custodial officer, as defined in Section
831.5 of the Penal Code, in connection with the arrest of that party, or for conduct alleged
to have occurred within a jail facility, the motion shall include a copy of the police report
setting forth the circumstances under which the party was stopped and arrested, or a copy
of the crime report setting forth the circumstances under which the conduct is alleged to
have occurred within a jail facility.”

Penal Code section 832.7 does not refer to Evidence Code section 1045.
However, that statute provides the procedure for ruling on a Pitchess motion:
“(a) Nothing in this article shall be construed to affect the right of access to

records of complaints, or mvestlgatmns of complaints, or discipline imposed as a result of
[footnote continued on next page]
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“Ags statutory schemes go the foregoing is a veritable model of clarity and bhalance.
[Evidence Code slection 1043 clearly requires a showing of ‘good cause’ for discovery in
two general categories: (1) the ‘materiality” of the information or records sought to the

‘subject matter involved in the pending 1iti§ation,’ and (2) a ‘reasonable belief” that the

[footnote continued from previous page]
those investigations, concerning an event or transaction in whmn the peace officer or
custodial officer, as defined in Section 831.5 of the Penal Code, participated, or which he
or she perceived, and pertaining to the manner in which he or she performed his or her
duties, provided that information is relevant to the subject matter involved in the pending
litigation. v
( “(b) In determining relevance, the court shall examine the information in chambers
in conformity with Section 915, and shall exclude from disclosure:

“(1) Information consisting of complaints concerning conduct occurring more than
five years before the event or transaction that is the subject of the litigation in aid of
which discovery or disclosure is sought. '

“(2) In any criminal proceeding the conclusions of any officer investigating a
complmnt filed pursuant to Section 832.5 of the Penal Code.

“(3) Facts sought to be disclosed that are so remote as to make disclosure of little
or no practlcal benefit.

“(c) In determining relevance where the i issue in litigation concerns the policies er
pattern of conduct of the employing agency, the court shall consider whether the
information sought may be obtained from other records maintained by the employing
agency in the regular course of agency business which would not necessitate the
disclosure of mdividual personnel records.

“(d) Upon motion seasonably made by the governmental agency which has
custody or control of the records to be examined or by the officer whose records are
sought, and upon good cause showing the necessity thereof, the court may make any
order which justice requires to protect the officer or agency from unnecessary annoyance,
embarrassment or oppressmn _

“(e) The court shall, in any case or proceeding permitting the disclosure or
discovery of any peace or custodial officer records requested pursuant to Section 1043,
order that the records disclosed or discovered may not be used for any purpose other than
a court proceeding pursuant to applicable law.” (Evid. Code, § 1045.)
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governmental agency has the ‘type’ of information or records sought to be disclosed.
([Evid. Code,] § 1043, subd. (b).)

“The relatively low threshold for discovery embodied in [Evidence Code] section
1043 is offset, in turn, by [Evidence Code] section 1045’s protective provisions which:
(1) explicitly ‘exclude from disclosure’ certain enumerated categorieé of information
([Evid. Code,] § 1045, subd. (b)); (2) establish aproccdure for in camera inspection by
the court prior to any disclosure ([Evid. Code,] § 1045, subd. (b)); and (3) issue a forceful
directive to the courts to consider the privacy interests of the officers whose records are
sought and take whatever steps ‘justice requires’ to protect the officers from ‘unnecessary
annoyance, embarrassment or oppression.” ([Evid. Code,] § 1045, subds. (c), (d) & (e).}

“The statutory scheme thus carefully balances two directly conflicting interests:
the peace officer’s just claim to confidentiality, and the criminal defendant’s!8! equally

compelling interest in all information pertinent to his defense. The relatively relaxed

8 City of Santa Cruz v. Municipal Court, supra, arose in the context of a criminal
prosecution. Pifchess discovery is not limited to criminal proceedings, however. In
County of Los Angeles v. Superior Court (1990) 219 Cal.App.3d 1605, the court heid that
“the Legislature’s use of the term ‘any criminal or civil proceeding’ in Penal Code
section 832.7 was intended to apply to any situation, including a personal injury dction
such as the present case, where a party seeks to discover information contained in a peace
officer’s personnel file.” (/d. at p. 1610.) Other courts have agreed that the Pifchess
statutes are “generally applicable” (City of Los Angeles v. Superior Court (2003) 111
Cal. App.4th 883, 893 [disapproved of in part in Jnternational Federation of Professional
and Technical Engineers, Local 21, AFL-CIO v. Superior Court (2007) 42 Cal.4th 319,
344-345]) and have held that Pitchess discovery is available in civil proceedings where it
is relevant and not precluded by another statute (see, e.g., Davis v. City of Sacramento
(1994} 24 Cal.App.4th 393, 397, 399-404 [wrongful death suit stemmming from police
shooting during investigation of a domestic dispute]; Slayton v. Superior Court (2006)
146 Cal.App.4th 55, 59-62 [dissolution of marriage]).
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standards for a showing of good cause under [Evidence Code] section 1043, subdivision
(b)— materiality’ to the subject matter of the pending litigation and a ‘reasonable belief’
that the agency has the type of information sought—insure the production for inspection
of all potentially relevant documents. The in camera review procedure and disclosure
guidelines set forth in [Evidence Code] section 1045 guaram‘:@a, in turn, a balancing of the
officer’s privacy interests against the defendant’s need for disclosure.” (City of Sunta
Cruz v. Municipal Court, supra, 49 Cal.3d at pp. 83-84.)

C. Brown Does Not Hold That Pitchess Discovery Is Unavailable in All
Administrative Proceedings As a Matter of Law.

Az

J

did the trial court, the Department

=
=

elies on Brown, supra, 183 Ca

b

1531 as its authority that Pifchess motions are not available in any administrative
proceeding as a matter of law. This is not what Brown holds, however.
In Brown, the issue of the availability of Pitchess discovery arose in the context of
a Department of Motor Vehicle (DMV) “administrative per se” hearing. An
admunistrative per se hearing is one m which a hearing officer, typically 2 DMV
employes, determines whether a driver’s licanse must be suspended following an arrest

for driving with a blood aloohol level of 0 GS pei

eixt or greater. {(Brown, supra, 183
Cal.App.4th at pp. 1535-1538.) The court expressly addressed only that issue. (/d. at p.
1546 [“The issue before us is whether a Pifchess motion is available in a DMV

-
7

administrative per se hearing.”]; see also id. at pp. 1547-1559 {

entire discussion falls

under the subheading “Pitchess Discovery Is Not Available in DMV Administrative Per



Se Hearings”].) Moreover, although in the course of deciding the narrow issue presented
the court rejected Brown’s contention that Pitchess discovery is avaﬂabie. in all
administrative pmmaéimgés the court ultimately found itself forced to conclude that the
scheme does not foreclose the use of Pifchess motions in all types of administrative
proceedings. Rather, because Evidence Code section 1043 directs that a written Pifchess
motion shall be filed “with the appropriate court or administrative body,” the court held
that the Legislature intended Pifchess discovery to be available in some types of
administrative proceedings. (Brown, supra, 183 Cal.App.4th at pp. 154,, 1555
Consequently, the case does not stand for the proposition that Pitchess discovery is not
available in any type of administrative Tpmcaedingﬂ Rather, it holds that although
Pitchess discovery is available in some administrative proceedings, it is not available in a
DMV adminésﬁraﬁve per se hearing.

The reasoning Brown employs to hold that Pitchess discovery is not available in a
MY administrative per se hearing does not apply to a Government Code section 3304,
subdivision (b) hearing (hereafter sometimes referred to as a section 3304(b) hearing).
Brown points out, first, that the statutes which govern the DMV adminisirative per se
hiearings contain no provision for discovery of law enforcement persennel records.
(Brown, supra, 183 Cal.App.4th at pp. 1547-1550.) These statutes do not apply to 2

o

section 3204(hY hearing® Hrown alsc concluded that P o8 motions may not be

¥ Brs: ywr holds that Vehicle Code section 14%@4 T “identifies the evidence that a
wating officer is to consider,” and notes that it does not include peace officer
pers ;mrsi records. (Brown, supra, 183 Cal App.dth atp. 1547.) Ih addition, the court
[footnote continued on nexi page]

21



brought in an administrative per se hearing because the arresting officer’s personnel

records are not relevant to the extremely limited issue to be decided in those hearings.
(Brown, at pp. 1556-1558.) However, personnel records of other Qfﬁceré may be relevant
in a section 3304(b) hearing where, for example, the defense is that the punishment

imposed is excessive in comparison with the punishment imposed on other personnel in

[footnote continued from previous page]
holds that Vehicle Code section 14112, subdxvmon (a) provides that “all matters not
covered by division 6, chapter 3, article 3 ‘shall be governed, as far as applicable, by
Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code,’ the provisions of the Administrative Procedure Act (APA),
governing administrative hearings generally. [Citations.] And Government Code section
11507.6, part of the applicable APA provisions, addresses discovery in administrative
hearings, identifving the discovery that a party may obtain from another party and the
method by which that discovery may be obtained. . . . [Under Government Code section
11507.6, discovery] does not extend to discoverable matters in the possession of
nonparties.” [Citation.]” (Brown, supra, 182 Cal App.4th at pp. 348 15 @.} The court
wernt on o note that Government Code section 1153807.6 expre ‘*SJ}’ pro

**[n]othing in this section shall authorize the m:speuum or copying of any
thing which is privileged from disclosure by law or otherwise made bonﬁacfmm " and
that Penal Code section 832.7, subdivision (a) specifically designates peace officer
personnel records as confidential, r’md it ““provide[s] the exc‘imiv“ right to and method
of discovery as to any proceeding govemed by’ the APA provisions. [Citation.[”
(Brown, atp. 1549

The APA applies generally to adjudicatory proceedings of state administrative

agencies, quch as the DM\! (See 9 Wxtkln (5th ed. 2@08) Cal. va“due* Admw
Proceedings, Ce T
apency as ’Ewsﬁ:‘.{mk ; 350 s not a;}};;
by statute to administrative s conducted by a local law enforcement agency
pursuant to Government Code section 3304, subdivision (b); on the contrary,
Government Code section 3304.5 provides that mr‘h A admmwmhm apoe&} “ h all be
conduc u:x in conform with : x he lic
agency.” "}f‘fi*;f: MO between the pat ”'stam.«:, provist e
disciplinary hearings. Those provisions do m}t require compliance with Government
Code section 11507.6, nor, needless to say, with the ‘vehiole Code.
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similar circumstances. While therg is ““no requirement that charges similar in nature
must result in identical penalties’” with respect to disciplinary treatmenf of similarly
situated public employees (Talmo v. Civil Service Com. (1991) 231 Cal. App.3d 210, 230;

- accord, Pegues v. Civil Service Com. (1998) 67 Cal. App.4th 95, 104-106), disparate
treatment is nevertheless a recognized defense that may be raised in a disciplinary
hearing in an effoﬁ to persuade the agency or the hearing officer that less severe
discipline is warranted. (See Talmo v. Civil Service Com., supra, at pp. 229-231; Pegues
v, Civil Service Com., supra, at pp. 104-106.) Public agencies must exercise “judicial

GLecke

discretion,” i.e., ““““‘an impartial discretion, guided and controlled in its exercise by fixed
legal principles . . . to be exercised in conformity with the spirit of the law and ina
manner to subserve and not to impede or defeat the ends of substantial justice.””””
{(Harris v. Alcoholic Bev. Etc. Appeals Bd. (1965) 62 Cal.2d 589, 594-595.) Hence, a
penalty which is greatly in excess of the penalty imposed in similar circumstances may

constitute an abuse of the disciplinary body’s discretion. For all of these reasons, Brown

is completely distinguishable from the present case.!?

19 We have not found any case other than Brown which addresses the availability
of Pitchess discovery in administrative proceedings. The California Supreme Court has
held that the confidentiality provision of Penal Code section 832.7 applies to peace
officer personnel records regardless of the context in which they are sought. (Copley
Press, Inc. v. Superior Court (2006) 39 Cal.4th 1272, 1284-1286.) In that case, a
newspaper sought to obtain records from a Government Code section 3304(b) hearing via
the California Public Records Act. The court held that although Penal Code section
832.7 explicitly provides that peace officer personnel records may not be disclosed in
civil or criminal proceedings, except by compliance with Evidence Code sections 1043
and 1046, the purpose of the statute would not be effectuated unless the confidentiality

provision is understood to apply in all contexts, not just in criminal or civil proceedings.
[footnote continued an next page]
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I An Adminisirative i{v{mf'g Officer May Rule on a Pitchess Motion Where
Pitchess Discovery Is Relevant.

After having mﬁciudrd that because Evidence Code section 1043 provides that a
Pitchess motion is to be made in “the appropriate court or administrative body,” Pitchess
discovery is available in at least some administrative proceedings, the Brown court then
held, contradictorily, that because Pwds’nsze “ode section 1045, which sets out the
Pitchess procedure in detail, refers solely to the powers and duties of courts, the
Legislature actually intended that all Pitchess motions are to be decided by courts, i.e., by
sworn judicial officers and not by administrative hearing officers. (Brown, supra, 183
Cal. App.4th at pp. 1550- ?S‘M 2.) Alihough Brown limited its discussion to the issue before
it, i.e., DMV administrative per se hearings, the Department adopts its reasoning fo ar
that the statutory langnage demonstrates the Legislature’s intention to limit Pifchess
discovery to court proceedings.

In determining the meaning or application statute, a cowrt’s task is to
determine the intent of the Legislature. We lock first to the statutory language, because it
is normally the clearest indication of intention. (Coalition of Concerned Cammzmiz‘ie.s;

H §

inc.v. City of Los Angeles (2004) 34 Cal dth 733, 737, Murphyv v, Kenneth Cole

[foc cus pagel

Ag i‘e*ﬁ that peace officer personnel records which are disclosed

'Ew ng a\;r"“% pistrative proceedings are not subject to disgovery by means aﬁ the California
Public Records Act. (Copley Press, Inc. v. Superior Court, supra, at pp. 1284-1286.)

{The records sought in that case were personnel records of the officer who was the
subject of the disciplinary hearing., The case does not involve a Pifchess motion seeking
records of other officers as a basis for a defense, as in this case.)
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Productions, Inc. (2007) 40 Cal.4th 1094, 1103.) Only if the language is ambiguous, or
if a literal reading of the statute would lead to an anomalous result, do we resort to

extrinsic aids to attempt to ascertain the Legislature’s intent. (Jhid.}

Here, there 18 an ambiguity. Although Evidence Code section 1043, subdivision

administrative body,” Evidence Code section 10435, which provides the procedure for
deciding a Pitchess motion, refers only to how a court shall proceed upon the filing of a
Pitchess motion. It provides that the court “shall examine the information in chambers in
conformity with Section 915 .. .. (Evid. Code, § 1045, subd. (b).) It also directs “the
court” {o consider various factors in determining relevance (Evid. Cade, § 1043,

subd. {(¢}}; instructs that “the court may make any order which justice requires to protect
the officer or agency from unnecessary annoyance, embarrassment or oppression” (BEvid.

Code, § 1045, subd. (d}); and authorizes “the cowrt™ to “order that the records disclosed

1scovered may not be used for any purpose other than a court proseeding pursuant to

o et e C IRAL s s £ - -
applicable law” (Evid. Code, § 1045, subd. (e)). {Seec fu. 7, ante, for full text of Evid.

Code, § 1045.) Furthermore, Evidence Code section 915, which is incorporated in
Evidence Code section 1045, subdivision (b), distinguishes between the authority of

judges and that of ot hw presiding officers in ruling on privileges ' The Brown court

11 Bvidence Code section 915 provides:

“(a) Subject to subdivision (b), the presiding officer may not require disclosure of
information claimed to be privileged under this division or attorney work product under
subdivision (a} of Section 2018.030 of the Code of Civﬁ Procedure in order to rule on the
claim of privilege; provided, however, that in any hearing conducted pursuant to

[footnote continued on nexi page]
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found this to be compelling evidence that the Legislature intended courts to have
exclusive jurisdiction over Pifchess motions. (Brown, supra, 183 Cal.App.4th at pp.
1550-1551.) However, Brown does not address the following preblem: If a Pitchess
motion can be filed in an administrative proceeding but can be decided only by a sworn
judicial officer, how does a party seeking Pifchess discovery in an administrative
proceeding invoke the jurisdiction of a court to rule on the motion? As the parties
concurred at oral argument, the statutory scheme does not provide any mechanism for
deing so. This is strong evidence that in spite of the language in Evidence Code section

1045, the Legislature did not intend that Pitchess motions may be decided only by courts,

}w any avent. wea cannot s reivs ves d tha shrags “ar ardminiotrative body” nnf of
01 any event, W Cannot sunply vead Ui prirase  Or adllifiisiraiive poay Wt Ol

Bvidence Code section 1043: “Ii is a settied axiom of statutory construction that

significance should be attributed to every word and phrase of a statute, and a construction

{footnote continued from previous page]

subdivision (¢} of Section 1524 of the Penal Code in which a claim of privilege is made
and the court determines that there is no other feasible means to rule on the validity of the
claim other than to require disclosure, the court shall proceed in accordance with
subdivision (b).

“(b) When a court is ruling on a claim of privilege under Article 9 (commencing
with Section 1040} of Chapter 4 (official information and identity of informer) or under
Section 1060 {trade secret) or under subdivision {(b) of Section 2018.030 of the Code of
Civil Procedure (attorney work product) and is unable o do se without requiring
disclosure of the informatien claimed to be privileged, the court may require the person
from whom disclosure 1s sought or the person authorized to claim the privilege, or both
to disclose the information in chambers out of the presence and hearing of all persons
except the person authorized to claim the privilege and any other persons as the person
authborized to claim the privilege is willing to have prasent. If the fudge determines that
the information is privileged, neither the judge nor any other person may ever disclose,
without the consent of a person authorized to permit disclosure, what was disclosed in the
course of the proceedings in chambers.”

ie
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making aezn§ words surplusage should be avoided.” (People v. Woodhead (1987) 43
Cal.3d 1002, 1010) We see no justification for interpreting Evidence Code section 1043
in such a way as to render the phrase “or administrative body” meaningless.’?

Moreover, an interpretation of Evidence Code sections 1042 and 1043, which
excludes administrative bodies as venues for Pifchess motions, conflicts with the due
process rights afforded to peace officers in disciplinary hearings by Government Code
section 3304(b). In the context of a section 3304(b) hearing, due process requires the
opportunity for a full evidentiary hearing. (Giuffre v. Sparks (1999) 76 Cal App.4th

1322, 1329-1331.) Due process also necessarily includes the opportunity to present a

12 Drinkwater and RSA contend that Penal Code section 8327, subdivision {c)
permits the disclosure scught in this case because Drinkwater specificallv asked for
records which were redacted to conceal the names of the officers. Penal Code section
832.7, subdivision (c) provides: “Notwithstanding subdivision (a), a department or
agency that employs peace or custodial officers may disseminate data regarding the
nurnber, type, or disposition of coroplaints (sustained, not sustained, exonerated, or
unfounded) made against its officers if that information is in a form which does nat
identify the individuals involved.”

The type of data which may be disseminated pursuant to Penal Code section
§32.7, subdivision (¢} is not the type of information typically sought in a Pifchess motion,
and it is not the type of information which would be useful in establishing a defense of
disparate treatment. Statistical data siripped of any detail as to the circumstances of the
other officers’ transgressions or their prior discipline history or any other circumstances
which may be relevant to the reasons that the department or agency imposed specific
sanctions on the other officers will almost never be sufficient to permit the conclusion
that the officer who seeks the records was truly stmlarly situated, because the agency has
broad digcretion to take almost nnumerable factors into account in determining an
appropriate sanction for a particular officer. (See Talme v. Civil Service Com., supra,
231 Cal.App.3d at pp. 230-231.) It is certainly not sufficient for Drinkwater’s defense to
show the number of other officers who were disciplined for falsifying time records and
the discipline imposed, with regard for the reasons that a particular sanction was imposed
on another officer.
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meaningiul defense. (Petrus v. Department of Motor !@km’ s (2011) 194 Cal. App.4th
1240, 1244; see also Dietz v. Meisenheimer & Hervon (2009) 177 Cal. App.4th 771, 792-
794.) Disparate treatment of similarly situated employees may be an abuse of discretion
on the part of a public agency am& consequently may provide a basis for rescinding or

madifying discipline. {Pegueas v. Civil Service Com., supra

34 ey RSl Ly

67 Cal. App.4th at pp. 104-
106, Talmo v. Civil Service Com., supra, 231 Cal.App.3d at pp. 229-231; see Harris v.
Ecohokc Bev. Etc. Appeals Bd., supra, 62 Cal.2d at pp. 594-595.) Accordingly, where
that defense is raised in a section 3304(b) hearmg, due process mandates that the officer
who is subject to discipline must have the opportunity to demonstrate the relevance of the
personnel records of other officers. An interpretation of Evidence Coede sections 1043
and 1045 which precludes the use of Piichess discovery in section 3304(b) hearings
would therefore be unconstitutional. Such an interpretation is o be avoided: “If a

statute is susceptible of two constructions, one of which will render it constitutional and

the other unconstitutional in whele or

ot

in part, or raise sericus and doubtful constifutional
questions, the court will adopt the construction which, without doing viclence to the

reasonable meaning of the language used, will render it valid in its entirety, or free from
doubt as to its constitutionality, even though the other construction is equally reasonable,
[Citations.] The basis of this rule is the presumption that the Legislature intended, not to

violate the Constitution, but to enact a valid statute within the scope of its constitutional

powers.” {Citations.]” (People v. Superior Court (Romero) (1996) 13 Cal.4th 497, 509.)



Next, we disagree with the Department that the history of the Pitchess legislation
demonstrates ’;hat the Legislature did not intend to allow Pifchess motions in
administrative proceedings. The statutory Pitchess scheme was enacted in response to
concerns that “police departments across the state were aisposing of potentially damaging
records to protect the officers’ privacy.” (City of Los Angeles v. Superior Court, supra,
111 Cal.App.4th at p. 889.) The “main purpose” behind the legislation was curtailing the
practice by some law enforcement agencies of shredding personnel records and curtailing
defense discovery abuses which allegedly occurred in the wake of the Pitchess decision.
(Ibid., citing San Francisco Police Officers’ Assn. v. Superior Court (1988) 202
Cal.App.3d 183, 189, 190.) However, as we have discussed elsewhere, regardless of the
initial impetus for the enactment of the Pitchess statutes, the language of the statute
unambiguously reflects thé Legislature’s recognition that Pitchess discovery may be
relfavant in a variety of contexts and that it chose to apply Pitchess discovery generally,
not solely in criminal proceedings. (See fn. 8, ante.) Moreover, our review of the
legislative history of tﬁe Pitchess statutes sheds absolutely no additional light on the

Legislature’s intentions with regard to the phrase “administrative body.”!3 Consequently,

13 Penal Code section 832.7 and Evidence Code sections 1043 and 1045 were all
enacted as part of the same bill. (Sen. Bill No. 1436 (1977-1978 Reg. Sess.).) (Stats.
1978, ch. 630, §§ 1-6, pp. 2081-2083.) Our review of the history of that legislation
reveals that the phrase “in the appropriate court or administrative body” was in the bill as
originally introduced. The author of the legislation did not comment on his choice to
include the phrase “administrative body,” and there is no reference to that phrase in any
of the bill analyses or in any of the comments on the bill.
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we can only conclude that the Legislature meant what it said, i.e., that a Pifchess motion '
can be made in any appropriatc coﬁ:t or administrative proceeding.

The Department also contends that because peace officer personnel records are
confidential, they cannot be disclosed in an administrative proceeding. We are not
persuaded that pmtechn f the noninvolved officers’ privacy interests requires a blanket
prohibifion on the use of their personnel records in a section 3304(b) hearing, even a
nonpublic proceeding as provided for in the MOU in this case !4 The Legislature devised
the Pitchess procedure specifically to balance privacy concerns with legitimate discovery
needs, and provided that where Pitchess materials are relevant, privacy interests must
give way to the legitimate interests of parties to ltigation. {See City of Sonta Cruz v.
Municipal Court, supra, 49 Cal.3d at pp. 83-84.) And, the statutory scheme includes
ample protection for officers’ legitimate privacy concerns. Evidence Code section 1045,

subdivision (d} provides: “Upon motion seasonably made by the governmental agency

which has custody or u(}i"tr‘ i of the records fo be examined or by the officer whose

Y* 1n San Diego Police Officers Assn. v. City of San Diego Civil Service Com.
{30@2} 104 Cal. App.4th 275, on an appeal from a sustained demurrer, the Court of
Appeal held that the employee organizations had stated a cause of action for declarato 3Ty
Mhz:*" under Penal Cede section 832.7, where the organizations alleged that the public
agencies had routinely disclosed information from ofﬁcer personnel files in section
3304(b; hﬁaringq which were open to the public, despite C:E:,jectmns by the affected
officers, {San Diego Police Officers Assn. v. City {?f&;‘?‘é Diego Civil Service Com.,
SUpFa 0-281, 287} Bacanse the issue was no g*@‘){:"*}, hefore 1, the £
Appeal declined to &33 de whether all section 3304(b) hearings raust be Jo;;, g
public. (Jd. at pp. 287-288.} It also did not decide whether anv means existed in a public

#

hearing to protect officers’ legitimate privacy concemns short of prohibiting the use of
personnel records all together, such as redacting the records to shield the identity of the
officers whose records were being used, as Drinkwater requested in this case,
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records are sought, and upon good cause sfhowmg the necessity thereof, the court may
make any order which justice requires to gﬁ?rot ect the officer or agency from unnecessary
annovance, embarrassment or Qpprssssiom.‘i’ (Italics added.) Subdivision (g} of that
statute provides: “The court shall, in any (S;ase or proceeding permitting the disclosure or
discovery of any peace or custodial efﬁé;e% f@r;::}rég requested pursuant to Section 1043,
order that the records (jisclose;d or discove;reci may ngt be used for any ﬁurposa other than
a court proceeding pursuant to applicabie. %law.”. If, as we have concluded, Pitchess

discovery is available in administrative roceedings where it is relevant, these protections
Y , pr g s i

necessarily apply in those proceedings as ;‘wall as in court proceedings. Moreover, as we

?Zf

have previously held, precisely because of the privacy interests involved, administrative

H
mandarmus is available to provide judicial review of a hearing officer’s order for

production of officer personnel records '&éfem the records are actually produced.

Because Evidence Code section 1045, &uadiwmam%’ d) provides that the affecied officer

may file a motion seeking an order for protection from unnecessary annoyance,

e

embarrassment or oppression, the officer himw ot herself may petition for administrative
mandamus, if the employing agency declines to do so. This affords an additional layer of
protection for the officers’ concerns.

Form dian PR ,
For the same reasons, we also éisagre@ with Srown’s conclusion that because

[t

ing officers may not oﬁ well qualified to: sé% on Pitchess motions,
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s did not indend for Pitchess mgcmf ery to be availgble in proceedings not heard

by sworn judicial officers. (See Brown, .%upm, 183 Cal.App.4th at p; 1558.) Our
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conclusion that adrninisﬁ‘ative mandarus is available to obtain judicial review of a
hearing officer’s ruling on a Pitchess motion before the personnel records are prodaced
allays any concern that an administrative hearing officer who is not trained i the law
may not be qualified to rule on a request for discovery of confidential materials.

£ Pitchess Discovery Is Available in a Section 3304(B) Hearing, If It Is Relevant

There is no provision in the Public Safety Officers’ Procedural Bill of Rights
which permits or prohibits Pitchégs discovery. On the contrary, Government Code
section 3304.5 provides that an administrative appeal under section 3304(b) “shall be
conducted in conformance with rules and procedures adopted by the local puAbiic
agency.” The only requirement is that the procedures adopted by the agency must
comply with due process. (Giuffre v. Sparks, supra, 76 Cal. App.4th at pp. 1329-1331.)

As we have discussed above, due process necessarily includes the opportunity o present

ameaningful defense. (Fetrus v. Deparimeni of Motor Vehicles, supra, 194 Cal App.4ih

at p. 1244; Dietz v. Meisenheimer & Herron, supra, 177 Cal App.4th at pp. 792-794.)
Accordingly, if Pitchess discovery is relevant to an officer’s defense in a section 3304(b)

f o N
Relevant,
-

Because we have determined that Pifchess discovery 1s available in a section

3304(b) hearing as a matier of due process where it is relevant o the offices’s defense,
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we need not address the parties’ various contentions as to whether the MOU either
expressly or ag a matter of past practices joroviﬂes for Pitchess discovery. The MOU -
provides for a full evidentiary hearing, including the right to call and examine witnesses,
to introduce exhibits, to cross-examine opposing witnesses, to impeach witnesses, and te
rebut derogatory svidence. It also provides that “the Employee Relations Division
Manager, or designee, shall arrange for the production of any fe,‘ievant County record
requested by either party,” and in the same paragraph empowers the hearing officer to
issue subpoenas. In order for the MOU to comport with due process requirements in the
context of a section 3304(b) hearing, it must be inferred that where officer personnel
records are relevant to the issues raised, this provision in the MOU affords discovery of
the relevant records.

RR

REMAND FOR A RULING ON THE MERITS IS NOT REQUIRED

The Departments asks that if we find that Pifchess discovery is available in the
section 3304(h) proceeding, we remand the cause to the trial court for a ruling on its
original contention that Drinkwater did not roeet her burden of establishing good cause
for an in a‘:amer% review of the personnel records. RSA responds that the trial court has
already ruled that the documents Drinkwater requested were relevant,

Although the trial court stated during the hearing on the writ petition that the
records Drinkwater sought ave relevant, the court did not actually rule on that issue,

relying instead entirely on Brown, supra, 183 Cal. App 4th 1531 as the basis for issuing

Lod
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the writ. After the trial court granted the wrif petition on the basis of Brown, the
Department did nothing to seek a ruling on its original contention that Drinkwater failed
to demonstrate good cause for the in camera review. (We presume that it did not seek
such a ruling because the trial court had stated that it believed the materials sought were
relevant to Drinkwater’s defense.) By failing to seek a ruling on its original theory, the
Department effectively abandoned that theory in favor of its contention that Stiglitz
lacked jurisdiction to decide the motion at all. Having failed to prevail on appeal on the
latter theory, the Department may not now return to the trial court to seek a ruling on its
original theory.

4.

JUDICIAL NOTICE

The parties have filed three requests for judicial notice.!5 We reserved ruling on
all three requests for consideration with the appeal. None of the documents for which
judicial notice has been sought is relevant to our resolution of the appeal. Accordingly,

all three requests for judicial notice are denied.

15 On June 30, 2011, Drinkwater requested judicial notice of Stiglitz’s curriculum
vitae and standing as an attorney; on August 1, 2011, the Department requested judicial
notice of a letter it sent to the trial court aftached to its proposed order on the writ
petition; on August 22, 2011, RSA requested judicial notice of a prior arbitration award
allegedly reflecting the Department’s past practice of accepting the authority of hearing
officers in section 3304(b) hearings to rule on Pitchess motions.
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DISPOSITION
The order granting the writ petition is reversed, and the trial court is directed to
deny the petition.

CERTIFIED FOR PUBLICATION

MCKINSTER
Acting P. J.
We concur:
RICHLI
J.
KING
5.
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Skelly v. State Personnel Bd. :: - Supreme Court of California Decisions i California ...  Page 17 of 27

convinced that the California procedure governing punitive action fails to satisfy either
federal or state due process standards. (Randone v. Appellate Department, supra, 5 Cal,

3d atp. 541.) [15 Cal. 3d 217]

[5] Having determined that the pra)cedure used to dismiss petitioner denied him due
process of law as guaranteed by both the United States Constitution and the California

lished standards of review fn.

Constitution, we proceed to examine under the well established
31 the Board's action taken against petitioner. Petitioner first contends that the Board's
findings are not supported by substantial evidence. Speoiﬂcaiiy he disputes the Board's
determination that his absences on March 16 and June 26, 1972, were due to his
drinking rather than fo iliness.

[6] The findings challenged are based upon the testimony of two apparently credible
witnesses, Gerald Green and Bernard Moore, who stated that they personally observed
petitioner at a bar drinking on the dates in question. With respect to the June 26th
incident, petitioner himself testified that he had consumed two martinis at lunch, {jesgite
his iliness. Clearly this evidence is sufficient to support the Board's findings with respec

to the cause of petitioner's absences on these two occasions.

i

Gener M‘, speaking, "liln a mandamus proceeding to review an administrative order, the

de naity by the aifﬂ‘um@‘amw e body will not be disturbed unless there
has been an abuse of its discrefion.” (Magit v. Board of Medical Examiners (1961) 57
Ca al.Rptr. 488, 366 7.2d 816]; see also Nightir Sers
Bo 507, 514-516 [102 Cal.Rptr. 758, 488 P Ec% ‘Gb‘ Harris v.
Alcal peals Bd. (1865} 62 Cal. 2d 589, 594 [43 Cal.Rptr. 633, 400 P.2d
745]; Martin v. Alcoholic Bev. etc. Appeals Bd. (1961) 55 Cal. 2d 867, 876 [13 Cal.Rptr.
51 1) [7] Nevertiheless, while the administrative body has a broad
discretion in respect to the imposition of a penalty or discipline, "it does not have absolute
and unlimited power. It is bound to exercise legal {15 Cal. 3d 218] discretion, which is, in
the circumstances, judicial discretion.” (Harris, supra, citing Martin, supra, and Bailey v.
Taaffe (1866) 29 Cal. 422, 424} In considering whether such abuse occurred in the

context of public employee discipline, we note that the overriding consideration in these

he extent to which the employee's conduct resulted in, or if repeated is likely 1o

o
W]
0
C Y
o
)
.

hitn<//law mistia com/cacec/califormia/sunreme-court/3d/15/194 html 11/6/2014



Skelly v. State Personnel Bd. :: :: Supreme Court of California ecisions :: Calilorma ...  Fage 18 01 £/

Shepherd v. State Personnei Board, supra, 48
Yersonnel Board (1972) 25 Cal. App. 3d 541, 550
~ ;rstz: 5@?} Other relevant factors include the circumstances

.

and the likelihood of its recurrence. (Blake, supra, at p. 554}

[8] Consideration of these principles in the instant case leads us to conclude that the
discipline imposed was clearly excessive. The evidence adduced at the hearing and the
hearing officer's findings, adopied by the Board, establish that the punitive dismissal was
based upon the doctor's conduct in extending his lunch break beyond his allotted one
hour on numerous occasions, generally by five to fifteen minutes, and in twice leaving the
office for several hours without permission. !t is true that these transgressions continued
after repeated warnings and admonitions by administrative officials, who made

reasonable efforts to accommodate petitioner's needs. It is also noteworthy that petitioner
had previously suffered a one-day suspension for similar misconduct.

However, the record is devoid of evidence directly showing how petitioner's mino
deviations from the prescribed time schedule adversely affected the public service. fn. 32
To the contrary, the undisputed evidence indicates that he more than made up for the
excess lunch time by working through cofiee breaks as well as on some evenings and
‘noiidays. With perhaps one or two isolated exceptions, fn. 33 it was not shown that his
conduct in any way inconvenienced those with whom he worked or prevented him from

yties.

.

effectively performing his

)

Dr. Hale, senior medical consultant and petitioner's immediate supervisor for about 13
months, rated his work as good to superior, compared it favorably with that of other
physicians in the office, and described him as efficient, productive, ”nfi the region’s "righ
hand man" on ear, nose and throat problems. Two other employees who worked with
petitioner testified that he was informative, cooperalive, helpful, [15 Cal. 3d 218

o b

extremt i; thorough and productive, No ¢

trary evidence was prosented by or on beha

in hie nron
H

i fEend b

rasr and 1s now hand

ii}4 VesT qu, has

[ava’

serious si g ht and sm«xgch difficulties. Aiszg}g the Senior Medical Consultant has no

s work. []] Consideration of appellant's age, his physical
Drg‘:bi@m& the lack of any apparent affect on his work and sympathy for the man and his
family are all persuasive arguments in favor of finding that appeliant be given just one
more chance." In testifying petitioner apologized for his conduct and promised to adhere
strictly to the rules if given another opportunity to do so.

http://law justia.com/cases/california/supreme-court/3d/15/194 himl



1/18/2018

864

Zuniga v. Commission, 40 Cal. Rptr. 3d 863 - Cal: Court of Appeal, 2nd Appellate Dist., 4th Div. 2006 - Google Scholar

40 Cal.Rptr.3d 863 (2006)
137 Cal.App.4th 1255

Jesse ZUNIGA, Pilaintiff and Appellant,
V.
LOS ANGELES COUNTY CIVIL SERVICE COMMISSION et al., Defendants and
Respondents.

No. B179975.
Court of Appeal, Second District, Division Four.
March 27, 2006.
*864 Green & Shinee, John S. Birke, Richard A. Shinee and Elizabeth J. Gibbons for Plaintiff and Appellant.

Law Offices of Hausman & Sosa, Jeffrey M. Hausman and Larry D. Stratton, Encino, for Defendants and
Respondents County of Los Angeles, Los Angeles County Sheriff's Department and Leroy D. Baca.

No appearance for Respondent Los Angeles County Civil Service Commission.
EPSTEIN, P.J.

This is an appeal! from a judgment denying former Los Angeles County Deputy Sheriff Jesse Zuniga's
petition for writ of mandate. Zuniga seeks an order directing the Los Angeles County Civil Service
Commission (Commission) to vacate its decision sustaining Zuniga's 10-month suspension following his
indictment on felony charges, and award him back pay. We find the Commission lacked jurisdiction to hear
and decide the appeal because Zuniga resigned from the Los Angeles County Sheriff's Department
(Department) before the appeal process was concluded. We therefore affirm the judgment.

FACTUAL AND PROCEDURAL SUMMARY

Zuniga was charged with grand theft and attempted receipt of stolen property while employed as a Deputy
Sheriff in the Department. The charges arose from an alleged bank credit card and ATM scheme involving
county employees. Zuniga was suspended from his position without pay pursuant to Los Angeles County
Civil Service Commission Rule 18.01(A) (hereafter Civil Service Rules or Rule), which allows the
Department to suspend an employee who has been criminally charged or indicted for a period which "may
exceed 30 calendar days and continue until, but not after, the expiration of 30 calendar days after the
judgment of conviction or the acquittal of the offense charged in the complaint or indictment has become
final."

In April 2001, Zuniga requested a hearing before the Commission to challenge the suspension. The hearing
was granted and held in abeyance until the criminal proceedings were conciuded. Zuniga retired from the
Department on February 12, 2002, after 10 months of suspension. The criminal charges against him were
dismissed on February 25, 2002. Zuniga claims the charges were dismissed for lack of evidence, but
nothing was cited to us that bears this out.

https://scholar.google.com/scholar_case?case=14841241361496682110&qg=zuniga+v.+los+angeles+county+civil+service+commission&hi=en&as_sdt=...
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The hearing was held in July 2002 before a hearing officer. Zuniga argued that, as a matter of due process,
he was entitled to a full evidentiary hearing on the underlying charges causing his suspension. To justify the
suspension, the Department argued that it was required to prove only that charges were filed against

865  Zuniga. *865 The hearing officer concluded that Zuniga was entitled to back pay because the Department
failed to prove that the suspension was an appropriate disciplinary measure without presenting evidence on
the underlying charges. The hearing officer recommended to the Commission that Zuniga receive full back
pay for the suspension period.

The Commission sustained the suspension without pay, finding that the Department met its burden of
demonstrating that Zuniga had been charged with two felonies. It found that a nondisciplinary suspension
was appropriate while the criminal charges were pending. Zuniga filed a petition for writ of mandate to the
superior court, challenging the Department's decision. The trial court denied the petition and issued a
statement of decision upholding the Department's findings.

Zuniga filed a timely notice of appeal.

DISCUSSION

Zuniga challenges the trial court's denial of his petition for writ of mandamus, arguing that he is entitled to
back pay for the suspension period because the Commission did not prove he had committed the felonies
with which he was charged. He claims that the Commission viclated his due process rights by imposing the
suspension without affording him a full evidentiary hearing. Finding the Commission lacked jurisdiction to
adjudicate Zuniga's claim after he resigned from the Department, we do not reach the merits of the
argument.

A trial court reviews a petition for writ of mandate challenging the validity of a final administrative decision
made after a hearing by inquiring whether the agency: "(1) proceeded in excess of its jurisdiction; (2)
afforded the petitioner a fair trial, or (3) abused its discretion. Abuse of discretion is established if (1) the
agency did not proceed in the manner required by law, (2) the order or decision is not supported by the
findings, or (3) the findings are not supported by the evidence. (Code Civ. Proc., § 1094.5, subds. (a), (b).)"
(Davis v. Civil Service Com. (1997) 55 Cal.App.4th 677, 686, 64 Cal. Rptr.2d 121.) Where a trial court has
independently reviewed an administrative agency's factual findings, we apply the substantial evidence test.
(Ibid.)

"A civil service commission created by charter has only the special and limited jurisdiction expressly
authorized by the charter. [Citation omitted.]" (Hunter v. Los Angeles County Civil Service Com. (2002) 102
Cal.App.4th 191. 194, 124 Cal. Rptr.2d 924.) Section 34 of the Los Angeles County Charter provides that
the Commission "shall serve as an appellate body in accordance with the provisions of Sections 35(4) and
35(6) of this article and as provided in the Civil Service Rules. [{]] The Commission shall propose and, after
a public hearing, adopt and amend rules to govern its own proceedings." Section 35(4) of the Los Angeles
County Charter requires the Commission to adopt rules to provide for procedures for appeal of allegations
of discrimination. Section 35(6) of the Los Angeles County Charter requires that the rules provide for "Civil
Service Commission hearings on appeals of discharges and reductions of permanent employees."

There is no provision in the charter granting the Commission authority to hear a wage claim brought by a
former civil servant. The Civil Service Rules allow the Commission to exercise authority over former
employees in only a few limited circumstances. Rule 4.01 grants "[alny employee or applicant for

https://scholar.google.com/scholar_case?case=14841241361496682110&g=zuniga+v.+los+angeles+county+civil+service+commission&hl=en&as_sdt=... 2/4
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employment" the right to "petition for a hearing before the commission who is: [f]] A. Adversely affected “¢66
by any action or decision of the director of personnel concerning which discrimination is alleged as provided
in Rule 25; []] B. Adversely affected by any action or decision of the commission made without notice to
and opportunity for such person to be heard other than a commission decision denying a petition for
hearing; []]] C. Otherwise entitied to a hearing under the Charter or these Ruies.”" The term "[e]mployee” is
defined in Rule 2.24 as "any person holding a position in the classified service of the county. It includes
officers."

Rule 18.01 allows the county to suspend an employee who has been the subject of a criminal indictment for
up to 30 days after a final judgment in the case. A suspended employee may then petition for a hearing
pursuant to Rule 4. After the dismissal of criminal charges, the Commission has 30 days to conduct an
administrative investigation and determine whether administrative discipline is warranted. (See Rule
18.01(A).)

Zuniga requested a hearing on the suspension during his employment, but resigned before the hearing was
held. The Commission does not retain jurisdiction over a former employee in these circumstances. Zuniga
incorrectly compares his situation to that of employees who have been wrongfully terminated or suspended,
over whom the Commission retains jurisdiction. Rule 18.09 governs resignations. It provides that a
resignation may not be withdrawn, and may only be appealed if it was "obtained by duress, fraud, or undue
influence.” A discharged employee also has the right to request a hearing before the Commission. (Rule
18.02(B).) Zuniga does not claim that he resigned as the result of duress, fraud, or undue influence. Nor
was he discharged. There is no provision in the charter or Civil Service Rules giving the Commission
authority over an employee who voluntarily resigns without claiming duress, fraud, or undue infiuence.
Without an express grant of such jurisdiction, the Commission lacked authority to investigate the charges
and award back pay to Zuniga. (See Hunter v. Los Angeles County Civil Service Com., supra, 102
Cal.App.4th at pp. 194-195, 124 Cal. Rptr.2d 924; Department of Parks & Recreation v. State Personne!
Bd. (1991) 233 Cal.App.3d 813, 824, 284 Cal.Rptr. 839 [administrative agency has only such powers as are
expressly conferred upon it by constitution or statute].)

Zuniga contends the Department is barred from raising jurisdiction as a defense because it was not raised
in the trial court. While the Department did not use the term "jurisdiction” in its arguments, this concept was
argued before the court. In any event, an appellate court may consider lack of jurisdiction even if not raised
in the trial court, as it constitutes a pure question of law. (Inland Empire Health Plan v. Superior Court
(2003) 108 Cal. App.4th 588, 592, 133 Cal.Rpir.2d 735.)

The Department argued to the Commission that it lacked authority to conduct an administrative
investigation because Zuniga resigned before it could determine whether he was rightfully suspended. The
full record of Commission proceedings was presented to the trial court. Apparently, the court had the issue
in mind when it said in its statement of decision that "[d]ue [p]rocess does not require that Petitioner should
be rewarded with back pay for retiring before the criminal charges were dismissed, thus precluding the
Department from conducting an administrative investigation of Petitioner and possibly imposing
administrative discipline.”

Zuniga also argues that jurisdiction is not at issue because he was employed by the Department at the time
he filed the request for a hearing. Zuniga was a county *867 employee at the time he requested the hearing,
but his voluntary resignation left the Commission with no authority over the merits of his case. As we have
discussed, the Commission has authority only over current employees, except where the rules provide

https://scholar.google.com/scholar_case?case=14841241361496682110&g=zuniga+v.+los+angeles+county+civil+service+tcommission&hl=en&as_sdt=... 3/4
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otherwise. As we also have seen, they do not; Rule 4.01 applies only to those who maintain their
empioyment throughout the administrative process.

We therefore conclude that the trial court acted property to uphold the Commission’s rejection of Zuniga's

claim for back pay.

DISPOSITION

The judgment is affirmed. Respondents are to recover their costs on appeal.

k3

=

We concur: WILLHITE, J., and HASTINGS, J.

[*] Retired Associate Justice of the Court of Appeal, Second Appeliate District, assigned by the Chief Justice pursuant to article VI,
section & of the California Constitution.
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2 Prmmpa; Deputy Cor ‘nig Couns
3 8: Kcnneth Hahn Hal! of Administration
00
4 i1 Los &LHE'»’EQS L’dufuui e
?EE phone: (213) 974-0
3

Attorneys for County of Los Angeles;
6 || Sherriff's Department, Pehtmner

8 : SUPERIOR COURT OF THE STATE OF CALIFORNIA

W

FOR THE COUNTY OF LOS ANGELES, CENTRAL DISTRICT

10 || LOS ANGELES COUNTY SHERIFF'S CASE? NO.BS 119 407
DEPARTMENT

ey gt . TESETE NV Ee I 3
2 : Petitioner, WRIT OF MAND f&'f::‘ sed]

-
¢ THE

{ ¥ e w .
i8 Real Party In Interest

ENT, COU Wit of
4 1| Mandate be issued from this Court:
25 YOU ARE HEREBY COMMANDED imrediately upon receipt of this Writ of Mandate

- kP

26 {lto vacate your decision and order of December 10, 2008, 1 m the matter of the Ten (10) Day

7 || Suspension, effective December 10, 2008, of JENNIFER DR}:‘E‘.\JE L3 from the position of Deputy

HOA.679564.1
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YOU ARE FURTHER COMMANDED to hold a new hearing on the merits, including
Real Party in Interest Jennifer Dresmal's statute of limitations defense and to issue a new decision
and to make appropriate factual findings which support that new decision.

YOU A RE ALSO COMMANDED to make and file with this Court a Return to this Writ
within ninety (90) days after vacating the December 10, 2008, éecisigg and order, setting forth

what you have done to comply.

1 s e R
Attest my hand and the Seal of this Court this: APR 16 201

JOHN A. CLARK, CLERK

. L " s na -
BY ij;,vkbj;/g;wv/ K.W. Kam

Deputy
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i| ANDREA SHERIDAN ORDIN, County Counsel
MANUEL A. VALENZUELA, Jr., Assistant County Counsel FILED
STACEY S. LEE, Principal Deputy County Counsel SU(Qenor Cou’t of California
Q)BN g ’{l’}k ounty of ‘.ugﬁ_nggsm
648 Kenneth Hahn Hall of Administration W <
500 West Temple Street N APR 02 2010
Los Angeles, California 90012-2713
Telephone: (213) 974-0945 - Fax: (213) 626-5578 Jahn A C!arke Exeeutive Officer/Clark
A . Il 4. o A oF e “’;‘-xi?f&i ﬁ@@%ﬁ‘u‘
Aue‘fney s for County of Los Angeles, ANNETTE FAJARDO

Sherriff's Department, Petitioner

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES, CENTRAL DISTRICT

LOS ANGELES COUNTY SHERIFF'S CASENO. BS 119407
'DEPARTMENT
Petitioner, $sagased] JUDGMENT
V.

CIVIL SERVICE COMMISSION OF THE
COUNTY OF LOS ANGELES,

. DEPT: 85
Respondent. DATE: February 19, 2
TIME: 9:30 am.

\»..I

Real Party In Interest

The Motion of Petitioner SHERIFF'S DEPARTMENT, COUNTY OF LOS ANGELES,

wtinent 85 on February 1902010, at

tor a Writ of Mandate came on regularly for hearing in Da};

9:30 a.m., the Honorable James C. Chaifant, Judge of the Superior Cw t presiding.

Stacey S. Lee, Principal Deputy County Counsel, appeared on behalf of Petitioner
SHERIFFS DEPARTMENT, COUNTY OF LOS ANGELES, and Elizabeth Gibbons of Green &
Shinee appeared on behalf of Real Party in Interest JENNIFER DRESMAL. There was no
appearance for the Civil Service Commission.

After baving duly recetved and considered all evidence, pleadings and arguments in this

proceeding, and having examined the administrative record and relevant case precedent, the

HOA679352.1
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10
11
12
13
14
15

16

17
18
19
20
21
22
23
24
25
26
27
28

Petition for’ Writ of Maﬁdate is granted.

THE COURT HEREBY ADJUDGES, ORDERS AND DECREES, as follows:

L. A Writ of Mandate shall issue under seal of this Court pursuant to Code of Civil
Procedure §1094.6, directing Respondent Civil Service Commission of the County of Los Angeles
to vacate-the "Order of the Civil Service Commission" dated December 10, 2008 regarding the |
administrative proceeding entitled In the Matter of the ten (10) day suspension, effective November
26, 2006, of Jennifer Dresmal (Case No. 06-478), from the position of Deputy Sheriff, Sheriff's
Department.

2. Furthermore, Respondent, Los Angeles County Civil Service Commission is

directed to hold a new hearing on the merits, including Real Party In Interest's statute of

[imitations defense; ;

3. Judgmént is hereby entered in favor of Petitioner SHERIFF'S DEPARTMENT,

COUNTY OF LOS ANGELES and against Real Party in Interest JENNIFER DRESMAL.
4. Costs are awarded to Petitioner SHERIFF'S DEPARTMENT against Real Party in

Interest JENNIFER PDRESMAL in’ the amount of § .
DATED: "[' T 2010 ' g S ﬂ:"4¢

TAMES C. CHALFANT., JUDGE

HOA 679552.1 2
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PROOF OF SERVICE
Case No. BS 119407

STATE OF CALIFORNIA, County of Los Angeles:

Takashi Kawahara states: | am employed in the County of Los Angeles, State of California, over the age of
eighteen years and not a party to the within action. My business address is 648 Kenneth Hahn Hall of Administration,
500 West Temple Street, Los Angeles, California 90012-2713

That on April 15, 2010 [ served the attached
JUDGMENT

upon Interested Party(ies) by placing [J the original a true copy thereof enclosed in a sealed envelope addressed
as follows [ as stated on the attached service list:

Elizabeth Gibbons, Esq.

GREEN & SHINEE

16055 Ventura Boulevard, Suite [00¢
Encino, Califernia 91436

Lester J. Tolnai, Esq.

OFFICE OF THE COUNTY COUNSEL
648 Kenneth Hahn Hall of Administration
500 W. Temple Street

Los Angeles, California 50012

By United States mail. [ enclosed the documents in a sealed envelope or package addressed to the
persons at the addresses on the attached service list (specify one): :

(1) U0 deposited the sealed envelope with the United States Postal Service, with the postage fully prepaid,

(2) B placed the envelope for collection and mailing, following ordinary business practices. Iam readily
familiar with this business's practice for collecting and processing correspondence for mailing, On
the same day that correspondence is placed for collection and mailing, it is deposited in the ordinary
course of business with the United States Postal Service, in a sealed envelope with postage fully
prepaid.

I am a resident or employed in the county where the mailing occurred. The envelope or package
was placed in the mail at Los Angeles, California:

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and
correct. ‘

Executed on April 15, 2010, at Los Angeles, California.

i

Takashi Kawahara
(NAME OF DECLARANT) (SIGNATURE OF DECEARANT)

HOA.693868.1 -2~
PROOF OF SERVICE
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Los Angeles County Sheriff's Department v, Tentative decision on e%‘@ﬁb?r Court O{A(;’]glg‘c;gma
Civil Service Commission of the County of mandate: granted

Los Angeles F 9 2010

BS 119407 . EB 1

JofinA. Clarke Executive Officer/Clerk
- By , Deputy
Petitioner Los Angeles County Sheriff’s Department (“Department”) apﬁﬁ@ W@f
mandate overturning the decision by Respondent Civil Service Commission of the County of Los
Angeles (“Commission”) vacating the suspension of Real Party-in-Interest Jennifer Dresmal
(“Dresmal™). The court has read and considered the moving papers, opposition,' and reply, and
renders the following tentative decision.

A. Statement of the Case

The Department commenced this proceeding on March 4, 2009, seeking to overturn the
Commission’s decision to vacate Dresmal’s 10-day suspension, and the restoration of pay and
benefits for that period. The Department’s Petition seeks both administrative and traditional
mandamus. Traditional mandamus is sought on the ground that the Departments was denied a
fair hearing due to the hearing officer’s decision to rule on a dispositive “summary adjudication”
motion based upon a statute of limitations defense without holding a full evidentiary hearing on
the merits, which the Commission adopted as its own ruling. The Department seeks
administrative mandamus on the ground that the weight of the evidence does not support a
finding that the notice of intent to discipline Dresmal was untimely pursuant to the limitations
period set forth in Govt. Code section 3304.

" The Petition alleges in pertinent part as follows. Real Party Dresmal is a deputy sheriff,
assigned to the Department’s Industry Sheriff’s Station. Dresmal was served with a notice of a
10-day suspension after a criminal investigation brought to light that Dresmal, while on duty at
Men’s Central Jail on September 18, 2003, witnessed other Sheriff’s deputies use force on an
inmate and then (1) failed to report witnessing this use of force, (2) failed to provide or seek
medical treatment for the inmate for his injuries, and (3) was untruthful to her senior by telling
him that “everything is okay” just minutes after the incident with the inmate had occurred.

Dresmal requested a Civil Service hearing, which the Commission granted, defining and
certifying the 1ssues to the hearing officer as follows: (1) “Are the allegations contained in the
department’s letter of November 22, 2006, true? and (2) “If any or all are true, is the discipline
appropriate?”

In his Report dated July 28, 2008, the Hearing Officer recommended that the
Commission: (1) grant Dresmal’s motion for summary judgment, (2) grant the appeal, and (3)
order the restoration of pay and benefits for any time Dresmal had lost due to the suspension.

On November 19, 2008, Commission overruled the Department’s objections and adopted,
as constituting its final decision, the report and recommendations of its Hearing Officer.

B. Standard of Review

CCP section 1094.5 is the administrative mandamus provision which structures the

82 'The court considered only the first 15 pages of the 16 page opposition. See CRC

35}51 13(d).
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procedure for judicial review of adjudicatory dectsmns rendered by administrative agencies.
Topanga Ass’n for a Scenic Community v, County of Los Angeles, (“Topanga™) (1974) 11
Cal.3d 506, 514-15. The pertinent issues under section 1094.5 are (1) whether the respondent
has proceed without jurisdiction, (2) whether there was a fair trial, and (3) whether there was a
prejudicial abuse of discretion. CCP §1094.5(b). An abuse of discretion is established if the
respondent has not proceeded in the manner required by faw, the decision is not supported by the
findings, or the findings are not supported by the evidence. CCP §1094.5(c).

Section 1094.5 does not in its face specify which cases are subject to independent review
of evidentiary findings. Fukuda v. City of Angels, (1999) 20 Cal.4th 805, 811. Instead, that
issue was left to the courts. An employer’s right to discipline its employees is not a vested,
fundamental right requiring the trial court to exercise its independent judgment on the evidence.
Los Angeles County Dept. of Parks & Recreation v. Civil Service Commission, (1992) 8
Cal.App.4th 273, 279. As aresult, the court reviews the evidence under the substantial evidence
test. County of Los Angeles v, Civil Service Commission, (1995) 39 Cal.App.4th 620, 633.
“Substantial evidence” is relevant evidence that a reasonable mind might accept as adequate to
support a conclusion (Califonia Youth Authority v. State Personnel Board, (2002) 104
Cal.App.4th 575, 585) or evidence of ponderable legal significance, which is reasonable in
nature, credible and of solid value. Mohilef v. Janovict, (1996) 51 Cal. App.4th 267, 305, n.28.
The trial court considers all evidence in the administrative record, including evidence that
detracts from evidence supporting the agency’s decision. California Youth Authority, supra,
104 Cal.App.4th at 585.

An agency is presumed to have regularly performed its official duties (Ev. Code §664),
and the petitioner seeking administrative mandamus therefore has the burden of proof. Steele v,

Q§ Angele;; County Civil Service Commission, (1958) 166 Cal.App.2d 129, 137, Affordv

admmxstmtxve dec:sxon to demonstmte wherein the proceedings were unfatr in excess of
jurisdiction or showed prejudicial abuse of discretion).

The agency’s decision at the hearing must be based on the evidence. Board.of Medigal
Quality Assurance v, Superior Court, (1977) 73 Cal.App.3d 860, 862. The hearing officer is
only required to issue findings that give enough explanation so that parties may determine
whether, and upon what basis, to review the decision. Topanga, supra, 11 Cal.3d at 514-15.
Implicit in section 1094.5 is a requirement that the agency set forth findings to bridge the
analytic gap between the raw evidence and ultimate decision or order. Id.

C. Statement of Facts

1. The Investigation

Deputy Dresmal is a thirteen year veteran of the Department. On September 18, 2003,
Dresmal was working in the Men Central Jail’s administrative segregation section. An incident
occurred in which Dresmal saw deputies Christopher Smith, Adrian Dominguez and Jesus
Sanchez using force in an attempt to control an inmate. AR 609. Dresmal saw blood dripping
on the inmate's face, but did not report the incident or seek medical treatment for him. She
informed her superior that “[e]verything is okay.” AR 609,

The Department’s Internal Criminal [nvestigations Bureau (“ICIB") began a criminal
investigation on the same day. Dresmal was among the persons interviewed. At the outset of the

Nt
S
fvn? 2
L
S
o
[ g



September 19, 2003 interview, the ICIB investigating sergeant informed Dresmal that he was
from ICIB conducting a criminal investigation of county employees, and asked her if she
understood the difference between ICIB and Internal Affairs (“JA”). Dresmal stated that she
understood. AR 588.

On March 24, 2004, the ICIB referred the case to the District Attorney. A year later,
March 25, 2005, the District Attorney declined to prosecute, AR 676, The Department
continued the investigation as an administrative disciplinary matter.

2. The Discipline and Appeal

On March 23, 2006, the Department served Dresmal with a letter of intent to suspend her
for ten days without pay. As a result, on January 10, 2007, Dresmal was afforded a meeting
under Skelly v. State Personnel Board, (1975) 15 Cal.3d 194. At the conclusion of that meeting,
the Department notified Dresmal that she would be suspended from her position of deputy
sheriff effective November 26, 2006.

Dresmal requested a hearing before the Commission challenging her suspension. AR
427. In her appeal, she argued the charges against her were time barred under the one-year
statute of limitations set forth in Govt. Code section 3304 (“section 3304").

On January 10, 2007, Commission granted Dresmal a hearing and appointed Godrey
Isaac as the hearing officer (“Hearing Officer”). AR 421. The Commission defined the issues as
follows: (1) Are the allegations contained in the department’s letter of November 22, 2006, true?
(2) If any or all are true, is the discipline appropriate? AR 419.

3. The Summary Judgment Motion

On November 8, 2007, Dresmal filed a motion with the Hearing Officer styled as a
motion for summary adjudication. The motion sought to summarily adjudicate whether
Dresmal’s suspension should set aside on the ground that the Department’s disciplinary action
was barred by the one year limitation period of Govt. Code section 3304(d), and no statutory
exception to the one year period applied. AR 235-418.

In opposing the motion, the Department argued that the motion was outside the scope of
issues defined by the Commission, was not timely served under CCP section 437¢, and the
one-year limitations period of section 3304(d) was tolled both by the criminal investigation
exception of section 3304(d)(1) and the multiple officers exception of section 3304(d)(4)(1). AR
496-97.

The Hearing Officer considered Dresmal’s motion without an evidentiary hearing. AR
436-494. At hearing on the motion, the County’s counsel conceded that the criminal
investigation concerned use of excessive force (AR 459), Dresmal was a witness to the scuffle
(AR 463), and there was no criminal investigation of her failure to report the sue of force. AR
464.

4, The Hearing Qfficer’s Recommendation

The Hearing Officer’s report dated July 28, 2008 concluded that the motion for summary
adjudication might have been better titled, it was a dispositive motion. AR 66. The Hearing
Officer’s report noted that no one suggested that Dresmal was the subject of the criminal
investigation. AR 68. He decided that section 3304(d)’s multiple employee exception did not
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apply because the investigation was not sufficiently complex. AR 69. He also decided that the
criminal investigation exception did apply, but only for the March 23, 2004-March 28, 2005
period in which the District Attorney conducted a criminal investigation. AR 70. After the
tolled time was subtracted, the Department’s March 23, 2006 disciplinary notice took more than
18 months. This was obviously outside the one year limitation period. Ihid.

Based on his conclusions, the Hearing Officer recommended that the appeal be granted,
that the 10-day suspension be set aside and that the Commission order restoration of pay and
benefits that Dresmal lost due to the suspension. AR 2.

5. The Commission’s Decision

In accordance with Civil Service Rules, the Department filed written objections to the
Hearing Officer’s recommendation. The only objections concerned tolling for the criminal
investigation AR 52-59. On November 19, 2008, the Commission overruled the Department’s
objections and adopted, as constituting its final decision, the report and recommendation of its
Hearing Officer. AR 2. As no hearing on the merits was conducted, no factual findings were
issued or considered by the Commission.

D. Analysis”

1. Jurisdiction

The County contends that the Hearing Officer exceeded his scope of authority by ruling
on the Motion for Summary Judgment regarding the statute of limitations which was never
certified as an issue by the Commission, and the Commission’s adoption of the Hearing Officer’s
decision also was improper and lacked jurisdiction. In addition, the Hearing Officer never ruled
on the two issues that were actually certified before him.

a. Scope of Issues Certified

*The Department asks the court to judicially notice (1) the County’s Civil Service
Procedural Rules, (2) the County’s Civil Service Rules. Dresmal also asks the court to judicially
notice the Civil Service Rules. The request is granted. Ev. Code §452(b). Dresmal further asks
the court to judicially notice a minute order and judgment from another superior court case.
While these matters would be subject to judicial notice (Ev. Code §452(dj if relevant, they are
not relevant. Dresmal’s argument that collateral estoppel bars the County from applying the
criminal investigation exclusion to section 3304 for non-criminal conduct is untenable because
the court cannot judicially notice the facts of that case. The request is denied.

The Department also moves to augment the record with (1) its opposition to the summary
judgment motion, (2) a transcript from the November 19, 2008 Commission meeting, and (3) the
County’s opening trial brief, Exhibit List, and Exhibits 1-15. Dresmal has no objection to items
(1) and (2). She objects to item (3) which was never served upon her, although the County’s
attorney referred to one of the exhibits in argument. The mere fact that counsel prepared these
documents for the evidentiary hearing and referred to one of them in his argument does not mean
they should be in the record. The motion to augment is granted as to items (1) and (2), and
denied as to item (3).
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Civil Service Rule (“CSR”) 4.03.C provides that “[w]hen grantmg a hearmg, the
commission shall state the specific issue(s) in the petition to be heard and will notify all the
parties in writing of the issue(s). No other issues shall be heard.”

The Commission defined the issues for the Hearing Officer as follows: (1) Are the
atlegations contained in the department’s letter of November 22, 2006, true? ( 2) If any or all are
true, is the discipline appropriate? The Commission did not certify for the Hearing Officer
Dresmal’s affirmative defense that section 3304(d)’s one year limitations had passed.’

Under CSR 4.03.C, the Hearing Officer could only decide whether the Department’s
accusation that Dresmal had failed to report was true, and whether the discipline was
appropriate. The Hearing Officer apparently had no authority to decide whether section
3304(d)’s limitations period had passed.

Dresmal’s opposition cites no authority that a statute of limitations defense need not be
certified to the Hearing Officer. At the hearing, Dresmal’s counse! purported to do so by arguing
that an affirmative defense need not be certified as a specification of issue (CSR 4.03.C) and
may be heard without the Commission’s certification under CSR 18.01.C.1 AR 445. Dresmal’s
counsel also stated that “hearing officers have granted statute of limitations cases without
certification....” AR 445.

There is no CSR 18.01.C.1. Counsel may have been referring to CSR 18.01.C, which
permits the employee’s appeal to be made on information not previously provided to the
Department unless it was not previously known to the employee. This rule would permit
Dresmal to raise a statute of limitations defense not made to the Department, but it does not bear
on the issues identified for the Hearing Officer to decide.

b. Summary Judgment by a Hearing Officer

The County further contends that the Commission failed to follow the CSR and was not
authorized to permit a motion for summary adjudication. The Hearing Officer wrongly treated
the motton as made for summary judgment, not summary adjudication, and the motion failed to
follow the notice and separate statement procedure of CCP section 437c.

The pertinent CSR provide as follows. “[T]he commission may, at its discretion, grant a
hearing or make its decision on the merits based on a review of written materials submitted by
the partied concerned.” CSR 4.03 B. “On granting a petition for hearing, the president of the
commission shall assign it either to one or more hearing officers.” CSR 4.06. At the hearing,
the petitioner may “[p]resent such affidavits, exhibits, and other evidence as the commission or
hearing board deems pertinent to the inquiry.” CSR 4.07.7. The hearing shall be formal, but
need not be conducted according to technical rules relating to evidence and witnesses. Any
relevant evidence shall be admitted if it is reliable, regardless of the rules of evidence in civil
actions. CSR 4.10.A. Hearsay evidence may be admitted for any purpose, but shall not be
sufficient in itself to support a finding unless it would be admissible over objection in civil

*Dresmal had raised as one of her eleven affirmative defenses a defense that “the
Department violated Government Code section 3304(d).” See AR 431-32. Whether this was
sufficient to place the Commission on notice that Dresmal was contending that the one year

limitations period had passed is not before the court.
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tions. CSR 4, 10.B. Oral evidence shall be taken only under oath or affirmation. bid.
Thus, the Commission decides whether fo grant a hearing, and then assigns a hearing
afficer. The ass f*m:‘d hearing officer conducts the hearing and may decide the case based on
athdavits and reliable hearsay.

A civil service commission created by charter has only the special and limited
jurisdiction authorized by the charter. Zuniga v, Los Angeles County Civil Service Commn.,
{2006) 137 Cal.App.4th 1255, 1259. The County’s charter provides thai the Commission shall
adopt rules to govern its own proceedings. Ibid. While the Commission could adopt a rule that
pemmits a hearing officer to summarily recommend a decision through summary judgment, it has
not done so. The Commission, and its Hearing Officer, must follow the Commission’s own
rules.

The purpose of summary judgment is to provide a mechanism to cut through the parties’
pleadings in order to determine whether {rial is in fact necessary to resolve the dispute. Aguilar

v. Atlantic Richfield Co., (2001) 25 Cal.4th 826, 843. There is nothing in the CSR expressly
permitting a mofion for summary adjudication. Dresmal’s counsel candidly admitted as much:
“[Tlhere’s no specific rule that addresses summary judgment” in the Commission’s rules or
procedures. AR 447. Pursuant to CSR 4.03.B, only the Commission, not a hearing officer, has
jurisdiction to hear a “motion for summary adjudication.”

The Hearing Officer can and did hear motions ancillary to the hearing, including a
discovery motion. AR 103-31. But the Hearing Officer must conduct a hearing. By its nature, a
motion for summary judgment or summary adjudicaiion is not a trial or hearing. A hearing
officer can consider affidavits {or declarations) as part of an evidentiary hearing, but a hearing
must be conducted. The Hearing Officer did not purport to conduct an evidentiary hearing.
Instead, he decided the petition based on an affirmative defense supported by an attorney’s
hearsay declaration attaching pelice reports and other evidence. He cannot do 50.°

The Heartng Officer iniially doubted his authority to hear the motion. His decision was
based in part on Dresmal’s representation that the Hearing Officer had the authority to rzs.és ona
motion for summary judgment” under Alameida v, State Personnel Board, (2004) 120
Cal. App4ih 46. AR 442, Alameida has nothing to do with the Hearing Officer’s authority to
hear a summary adjudication motion. That case addressed the jurisdictional issue of whether a
court has exclusive jurisdiction under Govt. Code section 3309.5 to consider the agency’s
purported violation of section 3304(d)’s one year statute of limitations, or whether an agency
may properly decide the issue.

Dresmal’s counsel! also ﬁi:;zew%s:s«%w ﬁxsﬁ thers no authority for a hearing officer to hear
asu z;rzz'y ;Augzzmi motion. He stated that the C mm%sf; on’s Executive Director said at a
svmm J:%i “there was a a\,nd@rz“v not to hear {summary judgment] motions...[but] we
motions because it saves a lot of time..., AR 444-45, Dresmal’s cmms&{
Idresses summary judgment,” ( AQ 447, “th
2 had&t‘usmi Iy and always heard these rule {sgc
he Commission has jurisdiction to hear the statute of

“The court notes that nothing prevented the Hearing Officer from bifurcating the hearing
so that the statute of timitations affirmative defense was tried first,
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limitations issue and “l don’t think you ought to be persuaded by the fact that we titled a
document wrong.” AR 448.

None of these arguments granted the Hearing Officer to avoid a hearing and rule on a
summary adjudication. Assuming arguendo that he could do so, he converted the motion into a
surnmary Judgment That is, he did not decide that the statute of limitations had passed and bring
the parties in to determine the two issues certified to him. Instead, he effectively granted
summary judgment. _

Dresmal argues in opposition that if the Commission did not have the authority to rule on
Dresmal’s motion, then only the court would be able to rule on section 3304(d) violations
contrary to Alameida. This is a non sequitur. The Commission does have jurisdiction to rule on
section 3304(d) violations, but its rules do not delegate that decision to a hearing officer by the
procedural vehicle of summary adjudication. The hearing officer can make that decision only
after a hearing.

3. The Merits of Summary Judgment

) Finally, even if the Hearing Officer could hear the summary adjudication motion without
deciding the issues that were certified to him, the motion was wrongly granted because there
were disputed issues of fact.’

The Department was aware of the incident by September 19, 2003. AR 272-73. Dresmal
was notified of the Department’s intent to suspend her on March 22, 2006, two years and six
months later. Unless an exception applied, the one year limitations period of section 3304(d)
passed.

The Department relied on two such exceptions: the criminal investigation exception and
the multiple employee exception.

The criminal investigation exception provides: “if the act, omission, or other allegation of
misconduct is also the subject of a criminal investigation or criminal prosecution, the time during
which the criminal investigation has been pending shall toll the one year time period. Govt.
Code §3304(d)(2)(A). Under the criminal investigation exception, the disciplined officer’s
conduct must be the subject of a criminal investigation. Parra v. City of San Francisco, (2006}
144 Cal. App.4th 977, 994 (assault misconduct investigation of off-duty officers included
appellant though charges were never filed agaisnt him}). It is not enough that the officer’s
conduct is related to the subject of a criminal investigation; it must be part of the investigation.
On the other hand, if no criminal charges are filed against the officer, and only disciplinary
charges result, that fact does not negate tolling under the criminal investigation exception. 1d.

The ICIB conducted an criminal investigation into an inmate assault. It is a question of
fact whether Dresmal’s conduct was part of that investigation, or she was merely a witness.
Dresmal relies on the fact that her name does not appear on the “subject” of the investigation line
of a police report, or in the District Attorey’s evaluation sheet. The reports also identify only
three deputies as involved in the incident. At hearing, the County’s attorney also acknowledged
that “there was no criminal investigation of failure to report.” AR 464,

’Contrary to Dresmal’s contention in her opposition (Opp. at 6), she bore the burden of
proof on her affirmative defense. CSR 4.12.
Py
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This is fairly strong evidence that Dresmal’s conduct was not part of a criminal
investigation. Certainly, that was the conclusion at the investigation’s end. The problem is
~whether it was part of the criminal investigation at the beginning, or during the interim. This is
and has always been the County’s contention: “[when you start a criminal investigation i don’t
believe you know where it’s going to tumn out....So I don't think it’s a case where they arrive the
day after and knew exactly what the circumstances were and what the course of the investigation
was going to be.... AR 464-65.

The Hearing Officer apparently thought that Dresmal’s conduct was at issue in an
investigation because he tolled the time of the District Attorney’s investigation (March 23, 2004
to March 24, 2005), but not the period of the Sheriff’s criminal investigation, relying on
Califomia Correctional Peace Officers Association v. State of California, (2000) 82 Cal.App.4th
294. This was wrong. The exception applies to internal criminal investigations of employees by
a law enforcement agency. Van Winkle v, County of Ventura, (2007) 158 cal.App.4th 492, 500.
If the criminal investigation exception applied, the facts presented showed that the Sheriff was
conducting a criminal investigation through ICIB and that time should have been tolled also. On
the other hand, if the criminal investigation did not apply because no law enforcement agency
was conducting a criminal investigation, then no time should have been tolled.

Thus, it is a disputed question of fact whether Dresmal’s conduct was ever part of a
criminal investigation, and if so, how long her conduct was the subject of the investigation.

The Department also relies on the multiple officer exception to section 3304(d). The
multiple officer exception states that the one year provision does not apply “[i]f the investigation
involves more than one employee and requires a reasonable extension.” Govt. Code
§3304(d)(4).

The investigation had at least three sub]ects Whether a reasonable extension was
necessary is a question of fact. There was no evidence presented on the issue of reasonableness
o the Hearing Officer. Nonetheless, he concluded that the multiple officer exception did not

apply. AR 70-71.

Dresmal argues that the Department “failed to establish” that it met the reasonableness
requirement for multiple officer exception, but she had the initial burden of negating such
evidence on summary adjudication. She also argues that there is “no evidence that the
Department actively investigated her alleged non-criminal misconduct after October 2003," and
there was no need for an extension. But the evidence she relied upon -- police reports -- never
addressed the issue of the length of the investigation of her, a need for an extension, or its
reasonableness.

E. Conclusion

in sum, Dresmal’s motion for summary adjudication was wrongly recommended o be
granted by the Hearing Officer, and was wrongly granted by the Commission, because (1) the
Commission did not certify the statute of limitations issue for hearing, (2) the CSR do not
provide for a hearing officer to determine a matter on summary judgment or summary
adjudication, and (3) summary judgment should not have been granted because there were
disputed issues of fact. The matter must be remanded to the Commission with directions to hold
a new hearing on the merits, including Dresmal’s statute of limitations defense.

The County’s counsel is ordered to prepare a proposed judgment and writ of mandate,
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serve them on counsel for Dresmal for approval as to form, wait 10 days afier service for any
objections, meet and confer if there are objections, and then submit the proposed judgment and
writ along with a declaration stating the existence/non-existence of any unresolved objections.

An OSC re: judgment is set for Nyéb\s, 2010.
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INTRODUCTION
This appeal raises the question whether the Los Angeles County Civil
Service Commission has jurisdiction to entertain a claim that an employee has
been subject to a “constructive” or “de facto” demotion. Based upon the pertinent
provisions of the Los Angeles County Charter and Civil Service Rules, we
conclude that the Commission lacks jurisdiction to do so. We therefore affirm the
judgment denying appellant’s petition for a writ of mandate compelling the

Commission to hear her claim.

FACTUAL AND PROCEDURAL BACKGROUND

Appellant Margaret Berumen earned degrees in science and health care
management. The County of Los Angeles Department of Health Services (the
Department) hired appellant in 1979. Since then, she has held a number of
positions. In 1995, she was appointed to the civil service position of Hospital
Administrator I at General Hospital at the Los Angeles County — University of
Southern California Medical Center (Medicai Center). In that capacity, she
reported to David Runke, the Medical Center’s Chief Financial Officer.

In 1998, the Department hired Roberto Rodriguez as Chief Executive
Officer and Executive Director of the Medical Center. Rodriguez was charged
with the responsibility of addressing several critical issues regarding delivery of
health care services. In March 2000, following extensive review of the situation (a
review that included meetings with employees such as appellant), Rodriguez
restructured the administration of the Medical Center. As a result of the
restructuring, appellant lost many of her job assignments and responsibilities.
Nonetheless, appellant retained the same job title (Hospital Administrator I), and

same salary, and continued to report to the same individual (Runke).



In September 2(}@{},‘ appellant filed a timely claim with the Commission.

I‘ ~ (3 P o~

She alleged that she had suffered a “de facto” demotion when the Medical Center’s
3

operations were reorganized because she had lost significant job responsibilities.
The Commission appointed a hearing officer to hear appellant’s case. Following

1ne days of hearings, the hearing officer rendered the finding of fact that because
appellant had not been “reduced in pay, grade or rank, the changes were a
reassignment and did not constitute a demotion,” and the conclusion of law that
appellant “was not demoted from the position of Hospital Administrator [.”

The Commission amended the hearing officer’s conclusion of law to read

“In the absence of a Rule 25 violation [the pertinent civil service rule proscribing
invidious employment discrimination, set forth /nfra in fn. 3], the Commussion
lacks jurisdiction to make a finding of a de facto demotion or to order a remedy for

g de facto demotion”
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Appellant filed a petition for writ of mandate in the superior court. (Code

N

Civ. Proc., § 1094.5) She conceded that she retained her job title, received the
she
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same salary, and reported to the same person. Nonetheless, she alleged tha
had been constructively demoted because she had “been stripped of the duties and
responsibilitics she previously performed and continues to perform an izw;w;zng
number of marginal tasks.” She alleged that the Commussion had the inheren
authority to decide a claim of a constructive demotion.

The trial court denied appellant’s petition. in a detatled five-page minute

¥

order, the trial court explained, in pertinent part

o

In addition, appellant raised claims relating to two job evaluations she had
received after the reorganization and her failure to obtain othu positions for which she

T

had applied. Those claims are not before us on this
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“[Appellant’s claim] has no merit because the civil service rules
plainly do not give [her] any right to oppose before the Civil Service
Commission a change in the duties that are assigned to her if she is
not demoted or suspended or fired and 1f her compensation is not
reduced.

“[She] does not contend that she was deprived of some liberty
interest or that she was deprived of a remedy suitable to the denial of
such an interest. She does not claim that the change in her duties was
retaliatory, or discriminatory or that any disciplinary action was taken
against her.

“Transfers and reassignments do not implicate a property
interest, and [she] makes no contention that she was denied due
process of law.”

The trial court’s judgment recites: “The Court finds infer alia, that the
Petitioner . . . was not reduced in either rank or grade, and therefore was not
demoted within the meaning of the provisions of [the pertinent] Civil Service
Rules. . .. The Civil Service Rules do not recognize a direct civil service appeal
for a ‘de facto demotion,” which by itself does not constitute a ‘demotion” under

the Civil Service Rules.”

DISCUSSION
Appellant concedes, as she did below, that she has not suffered any
reduction in grade or rank. Instead, she contends: “Consistent with the
Commission’s express authority to ascertain whether or not an employee has
suffered a lowering in rank or grade, the Commission has the inherent authority to
determine whether an employee performs duties at the level of difficulty and level
of responsibility commensurate with her stated rank or grade. Consequently, the

Commussion has the authority to make a finding of whether or not a de facto



demotion has occurred.” She therefore asks us to reverse the judgment and direct

the trial court to issue a writ to compel the Commission to decide her claim of a

“de facto” demotion2 on its merits. She then “expect[s] the Commission to direct
the Department to assign her duties and responsibilities commensurate with her
civil service classification.”

“A civil service commission created by charter has only the special and
limited jurisdiction expressly authorized by the charter. [Citation.]” (Hunter v.
Los Angeles County Civil Service Com. (2002) 102 Cal. App.4th 191, 194-195.)
Section 34 of the County Charter provides that the Commission will serve “as an
appellate body” to review decisions about, inter alia, the “discharges and
reductions of permanent employees.” (County Charter, Section 35(6).) Section 35
of the Los Angeles County Charter (the County Charter) requires the Board of
Supervisors to adopt Rules for a Civil Service System. The Civil Service Rules
adopted by the Board of Supervisors are codified in the Los Angeles County Code,
title 5, appendix 1. (Shoemaker v. County of Los Angeles (1995) 37 Cal. App.4th
618, 626, fn. 5.)

Rule 4.01 sets forth the three limited circumstances in which an employee
may seek a hearing before the Commission. Two are not relevant to this case: the

employee has been affected by a discriminatory action taken in violation of Rule

3 . . . .
25 or the employee has been adversely affected by a decision of the Commission

Appellant defines a “de facto” demotion as a situation in which “it becomes clear
that an employee holds limited responsibility and performs subordinate duties relative to
his or her stated rank or grade.”

Rule 25.01(A) provides, in full: “No person in the classified service or seeking
admussion thereto shall be appointed, reduced or removed, or in any way favored or
discriminated against in employment or opportunity for employment because of race,
color, religion, sex, physical handicap, medical condition, marital status, age, national

b



made without notice or opportunity to be heard. The third circumstance is the only
one potentially applicable to this case: the employee is “[o]therwise entitled to a
hearing under the Charter or these [Civil Service] Rules.” (Rule 4.01(C).) We
therefore examine the Charter and the Rules to see if they entitle appellant to a
hearing on her claim of a “de facto” demotion.

As noted above, Section 35(6) of the County Charter requires the Civil
Service Rules to provide for Commission “hearings on appeals of discharges and
reductions of permanent employees.” Rule 2.17 of the Civil Service Rules
explains that “*Reduction” and ‘demotion’ are synonymous.” Each is defined as “a
lowering in rank or grade.” (Rule 2.17 [demotion]; Rule 2.49 [reduction].) Grade
“as 1t pertains to classification, means one salary range.” (Rule 2.27.) Rank “as 1t
pertains to classification, means the level of difficulty and responsibility of a
class.” (Rule 2.46.) A permanent employee who has been reduced in grade or
compensation (e.g., has been demoted) may appeal that decision to the
Commission. (Rule 18.02.) In contrast, Rule 15.01 provides for managerial
discretion in assigning employees to different positions within their class. It reads:
“The assignment of . . . an employee from one position to another, within the class
and department for which the . . . employee has been certified by the director of

personnel . . . is a matter of departmental administration.” (Italics added.)

origin or citizenship, ancestry, political opinions or affiliations, organizational
membership or affiliation, or other non-merit factors, any of which are not substantially
related to successful performance of the duties of the position. ‘“Non-ment factors’ are
those factors that relate exclusively to a personal or social characteristic or trait and are
not substantially related to successful performance of the duties of the position. Any
person who appeals alleging discrimination based on a non-merit factor must name the
specific non-merit factor(s) on which discrimination is alleged to be based. No hearing
shall be granted nor evidence heard relative to discrimination based on unspecified non-
merit factors.”



The clear language of these Rules refutes appellant’s position that the Rules
“do not make a distinction between actual and constructive demotion.” Demotion
is defined as a reduction in grade or rank, nothing more and nothing less. If an
employee has been demoted within the meaning of the Rules, an appeal to the
Commission may be taken. Appeal on any other ground, such as appellant’s claim
that she has suffered a “de facto” or “constructive” demotion because she has lost
many of her job responsibilities, is simply not authorized by the Civil Service
Rules. Consequently, the Commission had no jurisdiction to adjudicate appellant’s
claim. The trial court therefore properly denied appellant’s petition to issue a writ
compelling the Commission to decide her claim. (See Shoemaker v. County of Los
Angeles, supra, 37 Cal.App.4th at pp. 626-628 [a doctor who is removed as
department head and given a different assignment but suffers no reduction in
grade or pay does not have a legitimate claim under Civil Service Rules] and
Weisbuch v. County of Los Angeles (9th Cir. 1997) 119 F.3d 778, 780-781 [a
reassigned managerial or supervisory County employee who keeps the same grade
and pay has no property rnight to his prior position].)

Appellant’s contrary arguments are not persuasive.

Appellant first relies upon cases that have held that a reassignment that
results in significantly diminished responsibilities can be considered an adverse
employment action and therefore actionable. This reliance 1s misplaced. Those
cases dealt with a lawsuit predicated upon a violation of the California Fair
Employment Housing Act (Gov. Code, § 12900 et seq.) or equivalent federal law.
Plaintiff has never relied upon those statutory schemes, either in her appeal to the
Commuission or her superior court action. Her sole contention has been that she has
suffered a “constructive” or “de facto” demotion and that the Commission has

jurisdiction to evaluate that claim.



s upon two Civil Service Rules to support her

murisdictional argument.

First, she cites Rule 1.02. She clauns that the rule gives the Commission
“the exclusive right . . . to assign the work to be performed by each department,”
mcluding the right “to direct the Department to assign her duties and
responsibilities commensurate with her civil service classification.” Appellant
misreads Rule 2%2,4 the complete text of which is set forth below in footnote 4.

The rule does not refer to the Cor

%7 h 8 LELERS 3 L

empowers the County, through its departments, to make those decisions.
Next, appellant cites Rule 2. 17. It provides that “for other than disciplinary
reasons an employee may be temporarily assigned the duties of a lower rank to

avoid layoff of the employee. Reasonable efforts shall be made to limit the term of

T 5 syt £y BuE che sl TELY  f s Ame v =
Sich ie p@fﬁf}' aSSigﬁEE@HL, y event sha E [ §t %Sigﬁfﬂfﬁg exXcesd one vyear

except through mutual consent of the employee and the appointing authority.”
Noting that her duties and responsibilities were taken away i 2000 and that she
has not consented to her present work allocation, appellant ¢laims that the
Department has violated Rule 2.17. This argument cannot be reached on this

ippeal for two reasons. First, it does not appear that a complaint about duration of

Rule 1.02 reads: “These Rules are “}TﬁSCE”; e of camnu out the
Charter prc;mq ons, of assuring the continuance of ystemn, of promoting
' v i the dispatch of public business, and ¢ ﬁ assuring all employees in the
3 d service of fair and impartial treatment at all times subject to Ment Syster
Stdndards and appeal rights as set forth in these Rl les. To these ends, 111@ c owu‘y wzll

' “efw‘fz e the mission of ea >

5ive ¥ rfrf i

missions ] y
reassignment fwfgmplmf{*d the nom to hire or rehire, to properly classify employees, to
promote or demote employees, to layout and recall employees, to discipline and
discharge employees, and (o defermine {!w methods, means and personnel by which the
county's operations are io be conducted” (Italics added )
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a temporary assignment is the proper subject matter of an appeal to the
Commission. (See Rule 4.01, supra.) Instead, a complaint would have to be
lodged with the director of personnel. (Rule 15.04 [“An employee may appeal an
assignment, interdepartmental transfer or change in classification to the director of
personnel”].) Second, appellant did not pursue this theory at the administrative
hearing. Consequently, its factual predicates were never established. That is, the
issue whether appellant had been assigned “the duties of a lower rank to avoid

[her] layoff” was not raised and was not litigated. The hearing officer made no

5 6
findings in that regard. Appellant has therefore forfeited this claim.

s
The portion of the hearing officer’s decision quoted by appellant does not support

her implicit claim that the hearing officer reached this issue. The hearing officer simply
observed, in what he characterized as a “caveat/warning,” that “although I cannot find
that [appellant] was demoted, there will reach a point where the 1ssue regarding her status
may have to be revisited. I believe that [appellant’s] current situation is the product of
reorganization. But in a Department the size of Health Services, which appears to have a
fairly steady turnover rate in upper management, full time employment opportunities will
undoubtedly come along. If [appellant] is not considered for and given such a position in
within the next year, she might be able to claim that her continued underutilization
constitutes punishment.” (Italics added.) The hearing officer then concluded, 1n two
sentences omitted from appellant’s quote of his decision: “Nothing in this opinion should
be read to preclude a claim by [her], should her situation continue, that her status is no
ionger the simple by-product of reorganization but 1s, instead, unfounded discipline.
However, to succeed in such a claim, [she] will have to show that she did not
unreasonably reject suitable offers.”

6
In the trial court, appellant raised this theory for the first time in her reply brief.

The trial court wrote: “[Rule 2.17] does not entitle her to any relief. There is nothing 1n
that rule that in any way says or implies that [she] must be restored to a position of the
stature that she previously held if she does not qualify for such a position, and she does
not contend that that was unfairly tested for the alternate positions for which she applied.
[See fn. 1, ante] [§] ... [She] makes no showing that her employer has not made
reasonable efforts to limit the term of her temporary assignment, and she makes no
showing that she has refused to accept her present assignment and insisted upon being
laid off, as she 1s permitted to do by Rule 2.17.”



Lastly, appellant argues that if the Commission lacks jurisdiction to
adjudicate her claim of “de facto” demotion, she has no remedy. She argues that
the Department will be able to “instruct her to clean the toilets, vacuum the carpets,
and take out the trash” and she will be powerless to complain “so long as she
retain|s] the same title and receive[s] the same wage.” The argument misses the
mark. “Commission jurisdiction must be based on express authority in the charter,
not on the absence of any other designated forum.” (Hunter v. Los Angeles County
Civil Service Com., supra, 102 Cal.App.4th at p. 197; see also Zuniga v. Los
Angeles County Civil Service Com. (2006) 137 Cal. App.4th 1255, 1260 [without
an express grant of jurisdiction, the Commission lacks authority to investigate a
claim and provide a remedy].) Moreover, appellant does have a remedy. As noted

earlier, Rule 15.04 provides: “An employee may appeal an assignment,
interdepartmental transfer or change in classification to the director of personnel.”

Appellant has never pursued that avenue.s
DISPOSITION
The judgment 1s affirmed.
CERTIFIED FOR PUBLICATION
WILLHITE, Acting P. J.
We concur:
MANELLA, J.
SUZUKAWA, J.

l Pursuant to designation by the Board of Supervisors, the chief administrative
officer functions as the director of personnel. (Shoemaker v. County of Los Angeles,
supra, 37 Cal App.4th at p. 628, fn. 9))

The trial court found that appellant made “no showing that she has sought such an
appeal or that it has been dented to her”

10
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This appeal presents a single que‘stion of law for our determination: Where civil

o

service rules vest a civil service comm

: with jurisdiction over an employee’s
of her discharge, including an attendant claim for a resulting loss of pay, does the

J 2

employee’s retirement during the pendency of civil service proceedings divest the

< Fimtimm Ao the miil omrgie - - fenr eir dmad Femen the
commission of purisdiction over the civil service appeal? Taking our lead from the

L,GS 1{??0

f”?z

om. (2006) 137 Cal.App.4th 1255, we

answer the questéim “yes.”

FACTUAL & PROCEDURAL BACKGROUND

In 1972, the County of Los Angeles Department of Health Services (the

Department) hired Margaret Latham as a staff nurse. By 1998, the Department had

e

promoted Latham through the ranks to an administrative position as an assistant nursing

director, where she oversaw the Nursing Resource Center. In that position, Latham had

budgeting matters, collecti
personnel issues, nursing practice standards, workload statistics, and performance
improvement activities. As required by regulations governing patient care, the

.

assification system t©

artment, under Latham’s supervision, operated a pafient ¢

assign “‘acuity” numbers to patients to determine and coordinate required levels of care

N

- s Sho e [ S .
Jepartment suspended Latham without pay, pending an

investigation into aiiegations of “Inappropriate activity in connection with the reporting

rartment reassigned Lathan

1 For example, the Department’s class iﬂcatlon system assigned a Level 1 rating to

patients who required “minimum routine care,” a Level 2 rating to patients who required
“average care,” a Level 3 rating to pat:s::mr who required “above average care,” and a

Level 4 rating to those patients who required “almost constant care.”

b



On July 20, 2004, the Department notified Latham of its intent to discharge her.

By letter dated September 14, 2004, the Department notified Latham that she would be

discharged effective September 20, 2004.

On a date uncertain, Latham filed an appeal with the Civil Service Commission of
the County of Los Angeles { the Commuission), challenging two employment actions taken
by the Department: (1) the initial decision of January 23, 2004, suspending her without
pay for 30 days pending an investigation, and (2) the final decision of September 20,
2004, discharging her from the Department.

In November 2003, a hearing officer assigned by the Commission began receiving
evidence on Latham’s civil service appeal.

Six months later, on May 16, 2006, before the Commission hearing officer issued
a decision on Latham’s civil service appeal, Latham voluntarily retired. Latham did not

advise either the Commission or the Department of her retirement, and, on July 2§, and

On September 28, 2006, the Commission’s hearing officer issued an extensive, 27-
page report i1 Latham’s civil service appeal. Broadly summarized, the hearing officer’s
report included a series of factual findings regarding various omissions and errors by
Latham, and/or the staff which she oversaw, primarily connected with the Department’s

.

fication system. Despite té e factual findings, the hearing officer concluded as

.

.,mﬂ,( & 3 P .
ment had svuﬁ’lgi Suspenda ded Latham T oy davs

without pay pending its initial investigation because her errors and omissions had not

jusiid YiLig & pre- E“l‘vﬁ’a‘i‘i’;

presented any

the Department’s evidence did not show that discharge was the app

‘s errors was a 30-day suspension.
As of February 12, 2007, Latham’s appeal was still pending before the full

Commussion. On that date, the Department delivered a letter motion to the Commission,

za,q*uas.tin{ that it “immediately dismiss” Latham’s appeal on the ground that the

B

';’mzmszon had lost jurisdiction over the matter. According to the Department’s letter,



Latham’s retirement had recently come to its attention, and her intervening retirement

meant that any further proceedings by the Commission would be "meaningless” because
Latham could not be reinstated once she had retired.

On April 11, 2007, the Comr

»

1ussion issued its final opinion, rejecting the dismissal
request and largely adopting its hearing officer’s report. The ultimate decision imposed a
reduction in rank, not suspension.

On July 3, 2007, the Department filed in superior court a petition for writ of
administrative mandamus challenging the Commission’s decision. The Department’s
petition sought a writ commanding the Commission to vacate its decision on Latham’s
civil service appeal, and then to dismiss her appeal on the ground that her retirement had
divested the Commission of jurisdiction to render any decision in her civil service appeal.

On September 8, 2008, the trial court entered judgment granting the Department’s

petition for writ of administrative mandamus. On September 11, 2008, the clerk of the

e

SUPSrior cour

vrit in accord with the trial court’s judgment.

jox’}

s
r/‘r

ssued a

On October 8, 2008, the Commission complied with the writ and i1ssued an order
setting aside its April 2007 decision in favor of Latham, and adopted a new final decision
disiuissing Lathawm’s civil service appeal.

On October 20, 2008, Latham filed a timely notice of appeal from the trial court’s

judgment.

DISCUSSION

Before addressing the merits of Latham’s assignments of error on appeal, we

¥ ~t . . ; H 3 . ¥
I'he Department’s letter did not expliciily explain when, or under what
circumstances, 1t had “recently” learned (:vf Latham’s retirement.
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court’s writ, and has changed its April 2007 decision, means that Latham’s current appeal
is moot. The Department 1s wrong.

None of the legal authorities cited by the Department supports its proposition that
no relief would be available to Latham in the event we were to rule that the trial court
erred when it granted the Department’s writ petition. Those authorities do not hold that,
when a trial court’s judgment granting a writ petition is reversed on appeal, the trial court
1s nonetheless precluded by law from recalling a writ that it has issued in accord with the
judgment, nor do any of the authorities cited by the Department hold that an
administrative agency such as the Commission is precluded by law from vacating an
order issued in response to an improvidently issued writ, and reinstating a prior order
issued before the writ. This case does not, as the Department suggests, present

circumstances where our court would be “unable to fashion an effective remedy . . . .

(Inre Pablo D. (1998) 67 Cal.App.4th 759, 761 [reunifications services already received

B. Latham's Retirement Divested the Civil Service Commission of Jurisdiction

Latham contends the trial court erred in ruling that the Commission lost
jurisdiction over Latham’s civil service appeal, including her attendant claim for back
pay, at the moment she retired. More specifically, Latham argues her election to retire in
May 2006 did not eliminate her claims that she should have kept her job, and therefore
should have been paid, from September 2004, when the Department discharged her, to
May 2006, when she took her retirement. We agree with Latham that the back pay issue
remains unresolved, but we also agree with the trial court that, once Latham retired, the
Commission was no longer the proper forum — that it lacked jurisdiction — to decide

Latham’s claim for back pay.

1. The Legal Framework

Latham and the Department agree that her current case is governed by Zuniga v.

Los Angeles County Civil Service Com. (2006) 137 Cal.App.4th 1255 (Zuniga), with each



arguing for a different result based on their respective readings of the case. Inasmuch as
Zuniga is the starting point for both parties’ arguments, we begin with our own analysis
of that case.

In Zuniga, the Sheriff’s Department suspended a deputy sheriff without pay when
he was criminally charged with grand theft and attempted receipt of stolen property. (See
L.A. County Civil Service Com. Rules, rule 18.01(A) [“an employee may be suspended
by the appointing power . . . until . . . the expiration of 30 calendar days after the
judgment of conviction or the acquittal of the offense charged in [a criminal] complaint
or indictment has become final”].)® The deputy requested a hearing before the
Commission to challenge his suspension without pay. A hearing was granted and held in
abeyance until the deputy’s criminal case was concluded. The deputy served his
suspension for 10 months, during which time his criminal case remained unresolved, and
then elected to take retirement. (Zuniga, supra, 137 Cal.App.4th at p. 1257.)

Two weeks after the deputy retired, the criminal case against him was dismissed.
Five months later, the deputy’s civil service appeal of his suspension without pay came
before a hearing officer appointed by the Commission. At the conclusion of the hearing,
the hearing officer rejected the Sheriff’s Department’s position that the deputy’s
suspension had been proper simply because he had been charged in a criminal case.
Instead the hearing officer accepted the deputy’s claim that no discipline was warranted
because the Sheriff’s Department had not presented evidence supporting the truth of the
criminal charges. The hearing officer recommended that the deputy receive full back pay
tor the suspension period. The Commission rejected the recommendation of its hearing
officer, and, instead, sustained the suspension without pay because the Sheriff’s
Department had met its burden by showing the deputy had been charged with two
felonies. It concluded a suspension was appropriate while criminal charges were

pending. (Zuniga, supra, 137 Cal.App.4th at p. 1258.)

3 All further rule references are to the Los Angeles County Civil Service

Commission Rules.



The deputy then filed a petition for writ of administrative mandate, challenging the
Comimission’s decision to sustain his suspension without pay. The trial court denied the
deputy’s writ petition, and Division Four of our court affirmed the trial court’s judgment

although for different reasons:

¢ ¢ A

A civil service commission created by charter has only the special
and limited jurisdiction expressly authorized by the charter. [Citation.]’
[Citation.] Section 34 of the Los Angeles County Charter provides that the
Commission ‘shall serve as an appellate body in accordance with the
provisions of Sections 35(4) and 35(6) of this article and as provided in the
Civil Service Rules. [§] The Commission shall propose and, after a public
hearing, adopt and amend rules to govern its own proceedings.’

Section 35(4) of the Los Angeles County Charter requires the Board of
Supervisors to adopt rules to provide for procedures for appeal of
allegations of discrimination. [Section 35(6) of the Los Angeles County
Charter requires that the rules provide for Civil Service Commission
hearings on appeals of discharges and reductions of permanent employees.]

“There is no provision in the charter granting the Commission
authority to hear a wage claim brought by a former civil servant. The Civil
Service Rules allow the Commission to exercise authority over former
employees in only a few limited circumstances. Rule 4.01 grants ‘[ajny
employee . . .~ the right to ‘petition for a hearing before the commission
who 1s: [§] A. Adversely affected by any action or decision of the director
of personnel concerning which discrimination is alleged as provided in
Rule 25; []]] B. Adversely affected by any action or decision of the
commission made without notice to and opportunity for such person to be
heard other than a commission decision denying a petition for hearing; []
C. Otherwise entitled to a hearing under the Charter or these Rules.” The
term ‘[e]Jmployee’ is defined in Rule 2.24 as *any person holding a position
in the classified service of the county. It includes officers.’

“Rule 18.01 allows the county to suspend an employee who has been
the subject of a criminal indictment for up to 30 days after a final judgment
in the case. A suspended employee may then petition for a hearing
pursuant to Rule 4. After the dismissal of criminal charges, the
Commission has 30 days to conduct an administrative investigation and

determine whether administrative discipline is warranted. (See
Rule 18.01(A).)

“Zuniga requested a hearing on the suspension during his
employment, but resigned before the hearing was held. The Commission



does not retain jurisdiction over a former employee in these circumstances.”
(Zuniga, ‘a, 137 Cal. App.4that p. 1259.)

P H
1
i

After explaining that neither the Charter nor the Civil Service Rules expressly
conferred jurisdiction on the Commission to hear a wage claim by a former employee,

Division Four explained why the deputy’s arguments for a different result were not

£ o &

persuasive:

“Zuniga incorrectly compares his situation to that of employees who
have been wrongfully terminated or suspended, over whom the
Commuission retains jurisdiction. Rule 18.09 governs resignatio
It provides that a resignation may not be withdrawn, and may uni; be
appealed if it was ‘obtained by duress, fraud, or undue influence.’

A discharged employee also has the right to request a hearing before the
Commission. (Rule 18.02(B).) Zuniga does not claim that he resigned as
the result of duress, fraud, or undue influence. Nor was he discharged.
There is no provision in the charter or Civil Service Rules giving the
Commission authority over an employee who voluntarily resigns without
claiming

‘K.z

[ or undue influence. Without an exoress grant of

o

ic , the Commission lacked authority to investigate the
charges and Ward backpay to Zuniga. [Citations.]

“In a petition for rehearing, Zuniga ar gues s that he did not ‘resig
“m instead ‘retired.” and that the distinction is si 57 nificant because the
Commission retains jurisdiction in the cases of retirement. We disagree.
As we understand the county’s system and others like 1t (e.g., State

ersonnel Board and the Public Er ;Q;m ees’ Retirement System), the

aaiivaiiizg event is separation from service, whether by re
resignation, death, or discharge. The “omt at issue is the jurisdicti
civil service agency — the Commission. Once a person has mpara‘{cd imm

'y

service, the Commission has no further jurisdiction except in the limited

situations specified in the gfovem:tz: constitutional charter or statutory
rovi . As we have discussed, none of th ise. It

that Zuniga applied for and received retirement from the Board o

apply in this

jo)
oy
ry

appears i

etirement of the Los Angeles County Emoi(‘svm s Retirement Awsocmtm

or
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“The [Sheriff’s| Department argued to the Commission that it [(i.e
the Sheri f” Depanmmﬂ% lacked authority to conduct an administrative
mnves wai n because Zuniga resigned before it could determine whm er he
was rightfully suspended. . .. Apparently, the [trial] court had the issue in




mind when it said in 1ts statement of decision that ‘[d]ue [p]rocess does not
require that Petitioner should be rewarded with back pay fﬁ* retiring before
the criminal charges were dmmzm«ei thus precluding the [Sheriff’s]
Department from conducting an administrative mxa;ugauqn of Petitione

and possibly imposing administrative discipline.’

nig ' fg:;ues that jurisdiction 1s not at 1ssue s
melm ed F tl iff’s] Department at the time he filed the request for
a hearing. Zuniga was a county employee at the time he requested the
hearing, but his voluntary resignation left the Commission with no

authority over the merits of his case. As we have discussed, the
Commission has authority only over current employees, except where the
rules provide otherwise. As we also have seen, they do not; Rule 4.01
applies only to those who maintain their employment throughout the
administrative process

“We i?w“efere conclude that the trial court acted properly to uphold
the Commission’s rejection of Zunioa’s claim for backpay.” (Zuniga,
supra, 137 Ca l pp.4th at pp. 1259-1261.)

. The Zuniga Analysis in the Context of Discharge Followed by Retirement

Citing Zuniga, supra, 137 Ca}.AppAth at page 1260, Latham contends that the

+1 ymy q 23 . e Msoroy R TS 4 v g by
appears 1o us that Latham misunderstands Division Four’s use of the phrase

1 had urisdiction ¢

ge. Latham’s case, does not end there. Rather, subsequent events

(")

create the following issue for us: Where the Commission /nitially has jurisdiction over a

discharged empiovee’s civil service claim,

Commission of jurisdiction”

Latham argues that her subsequent retirement did not “negate the fact that she had

At e morlior 2 arned i et Calior thhe . T
months earlier,” and did not “alter the nature of her separation from

~y

PR RPN yongd | {
en discharged {2

employvment” with the Department, and that, for these reasons, the Commission retained
jurisdiction over her civil service claims. We agree with Latham’s assertion that her

retirement had no transformative effect on her discha

tent that, if the

discharge was uniawful, her retirement did not “cure” the uniawfulness. We see the issue



as more temporal than substantive. Zuniga stands for the bright line proposition that,

s during

i employee retires

ice appeal, her future statu
as an employee by definition 1s no longer at issue. The then pending appeal becomes a
“wage claim brought by a former civil servant,” and under Zuniga the Commission has

o jurisdiction over such a wage claim because neither the Charter nor Civil Service

;

o}

Rules vests such jurisdiction. (Zuniga, supra, 137 Cal.App.4th at p. 1259.) In short, the
Commission only has authority to address matters involving a member of the civil
service, and a person who has retired is no longer a member of the civil service.

Latham argues that this case is different from Zuniga because the hearing oftficer
took significant testimony before she retired. That is a factual difference that does not
change the legal analysis. It is true that testimony was taken here and not in Zuniga. But
in both cases, the civil service appeal had commenced before the erployee retired. If
there were a “once jurisdiction vests it vests forever” rule, then Zuniga would have come
out the other way. Pointedly the Zuniga court rejected such a claim, concluding “the
Commussion does not refain jurisdiction over a former employee in these circumstances.”

(Zuniga, supra, 137 Cal.App.4th at p. 1259; italics added.) At the fime of resignation - -

-
(¢
~q
(44

vidence has been received or not - - the underlying claim essentially becomes

one for back pay. As Zuniga teaches, “Without an express grant of such jurisdiction, the

Commission lacked authority to investigate the

ck pay to {the

4 We hold only that Latham’s retirement affected the availability of relief through
uvxl service, and we gxpress nov mw on whether she 1 a viable cwﬂ claim for back pay

b : : 'S¢ int § 6.20.100. subd. (B},
1€ s Angeles County Dept. of
Health Services (20 I « e( Ominission s’msch ion must be based
on express authori rty in the char ter, not on the absnnw of any other designated forum.” ™
\,-1 at p. 380, citing Hum‘er v. Los Angeles f"ﬂur.ﬁ (1' vil Service C . (2002)

As Division Four of

L

102 Cal.App.4th 191, 197, and Zuniga, supra, 137 Cal App.4th at p. 1260.) “There is no
provision in the charter granting the Commussion wl’teunt‘“ to hear a wage claim brought
by a former civil servant.” (Zuniga, supra, at p. 1259)

10



DISPOSITION

The trial court’s judgment entered September 8, 2008, is affirmed.

RUBIN, ACTING P. J.
WE CONCUR:

FLIER, J.

MOHR, J.”

Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to
article VI, section 6 of the California Constitution.
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OPINION

The central issue in this case is whether the civil
service commission abused its discretion in upholding
the discharge of a deputy sheriff who committed batter-
ies on two prisoners, uttered threats and racial slurs
against a co-employee and lied about these actions to his
superiors. After hacking our way through a thicket of
procedural issues, we conclude the commission acted
well within its discretion in discharging Deputy Brent
Talmo.

Facts

The commission's findings of fact are uncontested.

Deputy Talmo was discharged by the Los Angeles
County Sheriff's Department for violating numerous sec-
tions of the sheriff's department's manual of policies and
procedures. The letter of discharge described these ac-
tions as "bizarre behavior and unprofessional conduct."
Some of Talmo's conduct involved destruction of county
property, such as pouring dirt in the gas tank of a county
vehicle. But the more serious charges against Talmo
involved abuse of jail inmates and lying about these acts
to his superiors. In one instance, Talmo placed a dead
gopher in the pocket of a prisoner. He then falsely de-
nied to a superior officer he had done this act and at-
tempted to get another deputy to lie on his behalf. In
another instance, Talmo lifted up the bed of a sleeping
prisoner and tipped it over causing the prisoner to fall to
the floor face first and suffer a bloody nose. Talmo
wrote an injury report on this incident claiming the pris-
oner had tipped the bed over himself in his sleep. The
commission also found Talmo telephoned a jail guard
and called him a "fucking snitch" and "nigger."

Talmo previously had been given a two-day sus-
pension for having "inhumanely handcuffed two inmates
in a holding cage."

Proceedings Below

Talmo appealed his discharge to the civil service
commission. The commission appointed a hearing officer
who took evidence pertaining to the charges against



Talmo. The hearing officer found Talmo had engaged

in the conduct described abo w: E‘rx‘ recommended,
however, the penalty of discharge ced to a 90-day

suspension.

The commission adopted the hearing officer's find-
ings but not her conclusion. Instead the commission
voted to uphold the diss‘mrge. The parties were given

notice of this proposed decision and an opportunity {o
comment. Talmo filed objections to some of the evi-

dentiary findings and to the decision to uphold his dis-
charge.

Upon receiving Talmao's objections, the commission,
on Aprit 22d, voted to admt the hearing officer's rec-
ommendation of suspension rather than discharge. (We
will refer to this as the commission's April 22d decision.}
The commission again gave the parties notice of this
decision and an opportunity to comment only on the is-
sue of penalty. The sheriff's department objected to the
propased suspension and argued for Talmo's discharge.

On May 20th, the commission reversed itself on the
issue of penalty and adopted its originai position sus-
taining Talmo's discharge as the commission's final deci-
ston on the matter. (We will refer to this as the com-
mission's May 20th decision.)

Talmo filed a petition for writ of mandate under
Code of Civil Procedure section 1094.5 to obtain court
review of the commission's May ”‘% th decision. Talmo
contended the commission's April 22d si ision, in which

:d 2 90-day suspension, constituted the comms-
under its rules az;é he commission
m&,kcu juﬂbdluuon to reopen the matter and issue the
May 20th decision reversing the order imposing suspen-
sion and unpoesing déz;r*h&:gc instead. Talmo also con
tended the May 20th decision upholding his discharge
was an abuse of discretion because he was denied pro-
gressgv“ discipline and treated more harshly than other

urbe o -
deputics who had comi

itted simailar acts of misconduct.

nd there was substantial evidence
sion's findings and that "the accu-

The trial court &
to support the commi

sations found to have been proven are sufficient grounds
for discharge.” On the issue of the commission's jurisdic-
desxsmn the

court found any
; sdings had be

w:;wcﬁt However, the trial court alse concluded ?m
record lacked any fmdx ngs pertaining to Talmo's claims
he was denied progressive discipline and punished more
harshly than other deputies who had committed similar
acts. Therefore, the court granted a judgment ordering a
writ of mandate issue directing the commission to make
additional findings, through its hearing officer, on the
progressive discipline and disparate treatment questions.
Talmo appealed from this judgment insofar as it denied

der its May 2

tion to r

him reinstatement based on the commission's lack of

juriqdiction to amend its April 22d decision. (See pt. |
of the discussion below.}

Cu remand to the commission, the hearing offi
made ﬁndin&s with respect to Talmeo's claim he was
nied progressive discipline and punished more hars E
than deputies who committed similar acts of misconduut.
The hearing officer found the sheriff's department nor-
mally follows the principle of progressive discipline
when it punishes its deputies. She also found other depu-
ties had engaged in pranks and horseplay similar to that
engaged in by Talmo. However, as to the charges of
battery, making false reports, lying to supervisors and
making threats and racial shurs agamst a fellow employ-
ee, the hearing officer did not find similar conduct on
the part of other deputies.

The commission adopted the hearing officer's origi-
nal and additional findings of fact and sustained Talmo's
discharge. Talmo then made a motion in the trial court
for a supplemental writ of mandate directing the com-
mission to set aside its decision upholding his discharge
on the ground the commission's decision was an abuse of
discretion. After briefing and argument, the trial court
granted Talmo's motion and ordered a supplemental writ
to issue directing the commission to reinstate Talmo
subject to a 90-day suspension.

The County of Los Angeles appeals from the order
ranting the supplemental writ. (Sec pts. H-IV below.)

we affirm the trial
e:kfu%:*d Tabno ret

k of jurisdiciion
We reverse the trial
a supplemental writ
of mandate directing the commission to order Talmo's
r&msmiemsm.

statement oaseé on the

to amend its April 22 decision.

court's order after judgment grantéxzﬁ

5CUSSION

. The Commussion's "New Proposed Decision”™
pmxm Suspension | dof D%}(A‘Xd“;ﬁ Was Nota b
' ~ the Commission.

amen
commussion's May
nuil and void because 1‘{

cision to discharge 'Eg}mn Was
xceeded the commission’s ju-

risdiction.

In making this argument, Talmo relies on rule
4.13(E) of the cwvil service commussion (rule 4.13 {E})
which, at the time of these proceedings, provided:

"If either party files objections to the proposed find-
ings and conclusions within the time specified above and



the commission believes that the objections or parts
thereof have validity, the commission shall amend the
proposed findings and conclusions accordingly; and as
so amended, they constitute the final decision of the
commission." [Italics added.]

We review, briefly, the relevant procedural facts.
The commission's first decision adopted the hearing of-
ficer's findings and conclusions except for the conclusion
discharge was not appropriate. Instead, the commission
sustained the sheriff's action discharging Talmo. The
parties were given notice of this proposed decision and
were afforded the opportunity to file objections. Talmo
filed timely objections to certain of the findings and to
the decision to sustain the discharge. The sheriff did not
file objections and did not respond to Talmo's objections.
On April 22 the commission sustained Taimo's objec-
tions on the issue of discharge only and issued a "new
proposed decision" adopting the hearing officer's rec-
ommendation of suspension rather than discharge. The
parties were afforded the opportunity to file objections to
the April 22 decision only with respect to the issue of
discharge versus suspension. The sheriff objected to
suspension and urged the commission to uphold Talmo's
discharge. After receiving the sheriff's objections, the
commission reversed its position a second time and re-
turned to its original position upholding Talmo's dis-
charge.

Talmo argues the commission's April 22 decision
was final as a matter of law because under rule 4.13(E)
the commission can amend its proposed findings and
conclusions only once "and as so amended, they shall
constitute the final decision of the commission." (Italics
added.) The April 22 decision having become final, the
commission lacked jurisdiction to further amend, modi-
fy, reconsider or reverse it.

(See fn. 1.) If we accept Talmo's premise, that the
April 22 decision was the commission's final decision,
then his conclusion, the commission lacked jurisdiction
to alter it, is incontestable. '

I We disagree with the trial court's suggestion
Talmo waived any objection to the commission's
May 20 decision by failing to object to its an-
nounced intention to reconsider the April 22 de-
cision on the issue of penalty. Once the com-
mission loses jurisdiction by rendering a final de-
cision it cannot reacquire jurisdiction by the con-
sent of a party. (Cf. Granmt v. Superior Court
(1963) 214 CalApp.2d 15, 24 [29 Cal Rptr.
125].)

Furthermore, we find no merit in the com-
mission's claim the April 22d decision did not
amend the commission's findings and conclusions
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but only its penalty determination. Under rule
4.13(E) the commission's findings and conclu-
sions "shall constitute the final decision of the
commission."

It is well settled an administrative agency is bound
by its own rules and regulations. ( Bonn v. California
State University, Chico (1979) 88 Cal App.3d 985, 990
[152 Cal.Rptr. 267].)  Under California law, a civil
service commission has no inherent power to set aside an
order once it is final. ( Heap v. City of Los Angeles
(1936) 6 Cal.2d 405, 407 [57 P.2d 1323].) There being
no express authority for the commission to set aside a
final order, an attempt to do so is beyond the commis-
sion's jurisdiction and void. (/bid; and see Lindeli Co. v.
Board of Permit Appeals (1943) 23 Cal 2d 303, 323 [144
P.2d 4]; Civil Service Assn. v. Redevelopment Agency
(1985) 166 Cal. App.3d 1222, 1227 [213 Cal Rptr. 1].)

The leading California case on an agency's jurisdic-
tion to reconsider a final decision is Heap v. City of Los
Angeles, supra, which, coincidentally, also involved a
civil service commission determination. Heap was dis-
charged from his employment with the city, and the dis-
charge was upheld on appeal by the city's civil service
commission. A month later the commission adopted a
motion rescinding its previous order and ordered Heap
restored to duty. The city cited a provision of its charter
which provided an order of the commission "with respect
to . . . removal, discharge, or suspension . . . shall be final
and conclusive." Based on that provision, the city ar-
gued, when the commission acted on the matter it ex-
hausted its jurisdiction and the subsequent resolution
restoring Heap to duty was void. ( Heap v. City of Los
Angeles, supra, 6 Cal.2d at pp. 406-407.)

The Supreme Court held the commission lacked ju-
risdiction over the matter after rendering its initial deci-
sion and its subsequent resolution purporting to reinstate
Heap was void. The court stated:

"The jurisdiction of the commission is a special
and limited one. ( Peterson v. Civil Service Board, 67
Cal App. 70 {227 Pac. 238].) The required procedure
was followed, and the question of appellant's discharge
was determined by the commission when it adopted the
first resolution. [ts action sustaining his discharge was
"final and conclusive". (Krohn v. Board of Water &
Power Commissioners, 95 Cal App.289, 296 [272 Pac.
757].) It had no jurisdiction to retry the question and
make a different finding at a later time. The charter
gives no such grant of power, and it may not be implied.
"A civil service commission has no inherent power after
entering a final order dismissing an officer from the ser-
vice to entertain a motion for new trial or rehearing and
review and set aside its prior order." (43 Cor. Jur. 682.
See, also, Cook v. Civil Service Commission, 160 Cal.



598, 600 [117 Pac. 662].)" (6 Cal.2d at p. 407.) The
court based this holding on public policy grounds, rea-
soning:

"[Tlhe rule stated above, that a civil service com-
mission has no such power in the absence of express
authorization, is sound and practical. If the power were
admitted, what procedure would govern its exercise?
Within what time would it have to be exercised; how
many times could it be exercised? Could a subsequent
commission reopen and reconsider an order of a prior
commission? And if the commission could reconsider
an order sustaining a discharge, could it reconsider an
order having the opposite effect, thus retroactively
holding a person unfit for his position? These and many
other possible questions which might be raised demon-
strate how unsafe and impracticable would be the view
that a commission might upset its final orders at its
pleasure, without limitations of time, or methods of pro-
cedure." (6 Cal.2d at pp. 407-408.)

As we noted above, if we accepted Talmo's prem-
ise the commission's April 22 decision was a final deci-
sion under rule 4.13(E), Heap would be controlling and
Talmo would be entitled to reinstatement subject to a
90-day suspension. However, we do not accept the
premise the April 22d decision was final for the reasons
we will explain.

It is clear the commission did not intend to issue a
final decision on April 22 imposing a suspension from
duty rather than a discharge. The commission's intent
was to obtain comment from the sheriff on the issue of
suspension in lieu of discharge. The sheriff had not
previously commented on suspension of Talmo, pre-
sumably because the commission's proposed decision
was to uphold the sheriff's action in discharging Talmo.
While it might have been prudent for the sheriff to sub-
mit written argument in support of the commission's
proposed decision to uphold Talmo's discharge, the sher-
iff had not done so. This may be explained by the fact
rule 4.13(E) referred only to filing objections to the
commission's proposed decision. Because the sheriff
obviously had no objection to a proposed decision up-~
holding his discharge of Talmo he was at least discour-
aged, if not precluded, from filing an argument in sup-
port of the commission's proposed action. *

2 Subsequent to the Talmo proceeding, the
commission amended rule 4.13 to ensure it re-
ceives the views of both parties. Rule 4.13(D)
now provides:

"D. If either party files objection to the pro-
posed findings and conclusions within the time
specified above and the commission believes that
the objections or parts thereof have validity, the
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commission shall amend the proposed findings
and conclusions accordingly, and shall notify the
parties that the amended findings and conclu-
sions are a new proposed decision. Any party
who has not previously filed objections shall have
10 business days from the date of the notice of the
new proposed decision to file objections to that
decision.  The commission shall then consider
those objections, and notify the parties of its final
decision." (Italics added.)

The commission owes a duty to the employee and to
the public to make a fair and informed decision on disci-
pline matters. If, as was the case here, the commission
believed it needed further information from one of the
parties in order to exercise its judgment the commission
surely had the authority to obtain such information. The
decision as to when a case is ready to be decided is a
matter of judgment for the commission to determine.
(See Wyatt v. Arnot (1907) 7 Cal.App. 221, 228 [94 P.
86]; Engel v. McCloskey (1979) 92 Cal App.3d 870, 883
[155 Cal Rptr. 284].)

Talmo makes much of the fact the commission la-
beled its April 22 order a "new proposed decision.” He
reasons that because rule 4.13(E) does not recognize
such a thing the order must, by default, be deemed the
commission's final order. Courts should avoid mechani-
cal application of a rule which would produce an inequi-
table result. Such an inequitable result would follow if
the sheriff was denied the opportunity to argue why a
deputy shouid be found unfit for service and discharged.
If the commission's April 22 order had been labeled
"Request for Comment" or "Request for Reply to Pro-
posal to Suspend" or something similar, Talmo would
have no grounds to object. To sustain his objection
simply because the commission labeled its order "new
proposed decision” exalts form over substance.

The case before us does not present the problems
alluded to in Heap which arise if an agency is allowed to
set aside a final decision. (See Heap v. City of Los Ange-
les, supra, 6 Cal.2d at pp. 407-408 quoted, ante, p. 219.)
We do not hold the commission was authorized to set
aside its final decision on Talmo's discipline. We hold
only that under the facts of this case, the April 22d deci-
sion was not the commission's final decision.

For the reasons set forth above, the trial court's
Judgment is affirmed insofar as it denied a writ of man-
date ordering Talmo's reinstatement.

II. The Trial Court's Order Granting a Supple-
mental Writ of Mandate Is Appealable by the County.
The County Counsel May Represent the County in Such
an Appeal.



Talmo argues the county's appeal from the order
granting a supplemental writ should be dismissed be-
cause the county lacks standing to appeal. He further
argues county counsel cannot represent the county in its
appeal because such representation would constitute a
conflict of interest with the civil service commission.
Finally, he argues that having failed to appeal the initial
judgment in this matter the county is barred by estoppel
or res judicata from contesting the trial court's order
granting a supplemental writ. None of these arguments
have merit.

Again, we review the relevant procedural facts.

Following the commission's May 20 order affirming
Talmo's discharge, Talmo filed a petition for administra-
tive mandamus under Code of Civil Procedure section
1094.5. The commission and the county were both
named as respondents. The petition alleged the com-
mission abused its discretion in sustaining his discharge
because it failed to proceed in the manner required by
law; the decision was not supported by the findings; the
findings were not supported by substantial evidence; and
the penalty of either suspension or discharge was dis-
proportionately harsh and excessive. The commission
and the county filed a joint answer to the petition. After
briefing and oral argument the trial court issued a state-
ment of decision followed by a judgment and peremptory
writ of mandate. The writ ordered the commission to set
aside its decision sustaining Talmo's discharge and re-
manded the matter to the commission directing it "to
instruct your Hearing Officer to make further findings of
fact, consistent with the Court's Statement of Decision
dated December 35, 1988, on the following issues:

"1. Was conduct similar to that perpetrated by Peti-
tioner perpetrated, detected and tolerated as to other dep-
uties at the Honor Ranch?

"2. Was Petitioner subjected to disparate treatment
by being denied progressive discipline which was pro-
vided to other similarly situated deputies?

"3. Was the discipline imposed upon Petitioner
herein appropriate in light of the treatment afforded other
employees who engaged in similar conduct, or was it
disparate?

"The hearing officer may, if she deems it appropri-
ate, conduct further hearings to take evidence to permit
her to make these findings; if she is satisfied with the
state of the record, she may simply make the required
additional findings based upon existing evidence."

In its statement of decision, the trial court explained
the reasoning behind the writ. The court agreed with
Talmo's contention the commission had acted in excess
of its jurisdiction in issuing the April 22 "new proposed
decision" but refused to order Talmo's reinstatement on
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that ground because the court viewed the commission's
act as "invited error." * The trial court disagreed with
Talmo's contention discharge was too harsh a penalty for
his actions. The court stated, "There is ample evidence
in the record to demonstrate that the accusations which
the hearing officer found to be proven did, in fact, occur.
It is also clear that the accusations found to have been
proven are sufficient grounds for discharge." The court
concluded, however, the matter had to be remanded for
further findings on Talmo's claim his discharge was un-
lawful because he was denied "progressive discipline”
and because his punishment, discharge, was more severe
than that imposed on deputies guilty of the same or simi-
lar conduct. Therefore the court remanded the matter to
the commission for findings on the issues set out in the
writ quoted above.

3 See part 1 of this opinion, ante, pages
217-220.

Talmo appealed this judgment insofar as it denied
him reinstatement. Neither the commission nor the
county cross-appealed from this judgment.

On remand, the hearing officer made -additional
findings of fact based on the existing record. The hear-
ing officer found:

"[Clonduct similar to that perpetrated by Talmo was
perpetrated, detected and tolerated as to other deputies
at the Honor Ranch.

"When the Department administers correction for
infractions, it normally does so according to the princi-
ples of progressive discipline.

"Talmo was denied progressive discipline adminis-
tered by the Department to other deputies.” The hearing
officer again recommended against discharge.

The commission adopted the hearing officer's origi-
nai and additionai findings but again rejected the rec-
ommendation of suspension and upheld the sheriff's dis-
charge of Talmo.

Talmo then filed a motion in the trial court under
Code of Civil Procedure section 1097 to compel com-
pliance with the court's original judgment which Talmo
interpreted as mandating a punishment less severe than
discharge if the hearing officer found Talmo had been
denied progressive discipline or that he was the victim of
disparate treatment.

After another round of briefing and oral argument
the trial court concluded, on the basis of the commis-
sion's findings, the commission abused its discretion in
sustaining Talmo's discharge. The court issued a sup-
plemental writ of mandate directing the commission to
modify its decision by ordering Talmo reinstated with



backpay subject to a 90-day suspension. The county filed
a timely notice of appea

A, The County Hus Standing 1o Appeal.

Talmo points out, correctly, the civil serv
commission is autonomous in nature and distinct from
the county's verpor?&: identity. ( Department of Health
Services v. Kennedy !!fﬁe- ) 163 Cal App.3d 799, 802
[209 Cal Rper. 5957 It does not follow from this,
however, the commission 15 the only party with standing
to appeal. The county was named as a respondent in
Talmo's writ petition and in his motion to compel com-
piiance. The county appeared and answered the petition
and has participated as a party throughout these pro-
ceedings. The supplemental writ is directed fo the
county as well as to the commission. Furthermore, the
county has a beneficial interest in this litigation. [t was
the county, through its sheriff's department, which hired
and fired Talmo, and 1t is the county which would have
to reinstate Talmo, pay his backpay, arm him with a
badge and a2 weapon and loose him once again on the
public. The county is clearly an aggrieved party and
entixied to pursue this appeal.

There Is No Conflict of Interest Between the Civil
Service Commission and the County.

Eore

Talmo argues the oﬁ'ice of the county counsel
cannot represent x.h“ county this appeal because it
repw\:mm the civil s&zrvéc@ commission below and &
conflict of interest exisis between the county and the
civil service commission. The of interest, ac-
cording to Talmo, arises from the fact %.he’: commission
chose not to appeal the order granting the supplemental
writ of mandate.

We find no merit i Talmo's argument.  This is not

a case m which a county depmmem 15 challenging the
decision of the commission. (Cf.  Civil Service Com. v.

Suveriar Court (1 O!M) iﬁj‘ Cal App.3d 70, 73 [200
) g g y

Throughou
the final de-

cisions of the commission \\h;w :z;!"

dzschar of Talmo

e

4 ‘ﬂii??&‘?i{}" [E}
p.217)

, e,
the commission now privately beﬂ ves 1T Was wr

the trial u}mt was right, its public position is that Talmo
was correctly discharged. Thus, there 1s no conflict be-
tween the county and the ::mnmissi@n. In any case, we
do not comnstrue the commission's failure to appeal as
acquiescence in the trial x.rt yrder but rather a deci-
sion to allow the bene ﬁct EE} interested and aggrieved
party, the county, to pursue the issue of Talmo's dis-
charge.

C. The County Is Not Estopped From Appealing the
Trial Court's Order ing a Supplemental Writ.

Talmo argues the frial court's statement of deci-
sion, incorporated into 1ts February 7 judgment, ruled
as a matter of law that if the commission found Talmo
was denied progressive discipline or disciplined more
severely than other deputies who engaged in similar
conduct then his discharge would be an abuse of discre-
tion. The county did not appeal this judgment and the
commission adopted the hearing officer's findings Talmo
was denied progressive discipline and deputies who
committed similar acts were not discharged. Therefore,
Talmo contends, the county is barred from challenging
the order granting z supplemental writ in which the tral
court merely applied the legal rule it announced in its
earlier judgment. If the county had objections to this
result, Talmo argues, it should have appealed the judg-
ment.

A final judgment operates as an estoppel as to is-
sues actually litigated and determined in the action. {7
Witkin, Cal. Procedure (3d ed. 1985) Judgment, § 253
and see also § 193} However, we know of no doctrine
of prospective coliateral asmpi’;el in which a paﬁ‘y ‘
bound to appeal an anvicipated legal ruling or be ban
from appealing that ruling if and when it is acroally
made. The trial court remanded the matter for further
findings of fact and a new decision by the commission.
The county was not obligated to appeal abstract gues-
tions of law. The proper procedure, which the county
followed, was to await a new decision by the co
sion and the outcome of any further court review of |
decision.

o
W

e
o4

Tahno 1 ehe on ",13 ol v. Civil Service Compninsion
197Gy 11 Cal App.3d 727 (90 Cal Bptr. 128], but that
H

case s -:.;Ezt:&r,ay distinguishable.

In Carroll, the petitioner was fired for stealing a
dollar from the employees' coffee fund. The civil ser-
vz:::g( w;mmssmﬁ upheld his disﬁwrga and Carroli peti-
mr review under Code of rocedure secsion

The trial court %eiat ¢ Carroli for steal-
g a dollar was ™an axbm*ar) ard clear abuse of discre-
tion."™ (11 Cal. 4pp 3datp 730} The court's judgment
ordered a writ of mandaie ecting the commis
"o set aside [its] order affirming the summary dismissal
of petitioner . . . and {o redetermine the penalty mmposed .

The judgmf:m’ also ordered the commission ™t

to
reexamine all of the evidence and the entire record and 1o
impose 2 penalty for the takmg of the One Dollar that 1s
fair, just and reasonable.™ (/hid.) This judgment was not
appeaim

The commission reconsidered Carroll's appeal and
reaffirmed his discharge. Carroll filed a motion in the
trial court for an order compelling the commission to



comply with the cnm’['s previous judgment. The trial
cowrt found its previous judgment "'clearly ordered re-
spondent to restore fo pelitioner the position of empl
ment previously held S Cal App 3d at p. 7315
In other words, the previous judgment held an order af-
firming discharge was an abuse of discretion. The court
then went on to add new provisions to its previous judg-
ment. {Jbid.}

The commission appealed requesting the appellate
court to reverse the trial court's initial judgment dlreci’naf
the commission to set aside its order dlsmxssmg Carroll
and to impose a different penalty and to reverse the sec-
ond order adding new provisions to the mital judgment.
The Court of Appeal held it was too ate for the commis-
sion to challenge the wial court's initial judgment. The
court noted the commission did not appeal the initial
judgment and the time for appeal had expired. Themw
fore, the court held, "{t}hat order has become final and &
is not within our power to reverse it, whatever our views
may be as to the severity of the penaity imposed by the
commission. The finality of that order is not affected by
the fact that subsequent proceedmgs may have become
necessary 1o enforce the order.” (11 Cal.App. atp. 733.)°

4 The court held the tmnal cowt’s second order
was appealabie to the extent it modified the initial
judgment. (/bid.; see Code Civ. Proc., § 904.1,

subd. (b).)

In the present case trial cour
issioi's order sustaming Talmi scharge ?}w it
d discharge was an abuse of discretion as the
triai court did in Carrofi. To the contrary, the trial
court in the present case held "[1]t is clear that the accu-
sations found to have been proven are sufficient gr{u‘i&s
for discharge.” The judgment in the present case set as
the commission's decision and remanded the matt:
the commission for fux'ther ﬁndings and a new decision

Carrodl, the judgment here did not prechade the commis-

sion {rom again sustaining Talmo's discharge.  The court
only concluded the existing findings "do not provide a
factual basis upon which a court can make a ;udwmem as

¥ ite discip of discharge
s abuse of discretion.” The court noted thas

additional rmémgg supported Talmo's claim of discrimi-

1

natory treatment "it might well establish that petitioner's
discharge was a gross a buse of discretion.” (Italics add-
ed.}

Tt is clear '?ch the frial court's sian
that, unlike the trial court in Carroll, the murt
not find Ta?m@s discharge an abuse o

’:’f“

ere did
dzscreuon only
that it might be an abuse of discretion dependmO on the
new findings after remand. Talmo focuses on the trial

]
vl
4
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court's statement, "in sum, this record does not support
the discipline imposed upon this petitioner.” hw state-

ment m‘u«t be rewi in The court had cavlier
stated “the accusations found to have been proven are
sufficient grounds for discharge.” The later statement
cited by Talmo only refers to the lack of findings on
Talmo's defense of discriminatory treatment.

1 mpﬂn remand, the commission referred the matter of
almo's defense to the hearing officer who made addi-
tional ﬁndmgs of fact as directed by the tnal court’s or-
der. The commission adopted these findings and, again,
upheld Talmo's discharge. Talmo sought review of this
second commission decision by way of a metion to
compel compliance with the original judgment. * At the
hearing on the motion the trial court stated it did not in-
tend its first judgment as an order to the commission to
"rubber stamp" the hearing officer's findings or to deny
the commission authority to exercise its ordinary discre-
tion on whatever findings were presented. The court
made clear the difference between the first and second
hearings was that at the first hearing "we didn't have
these findings. Now, we have the findings." On the ba-
sis of the new findings after remand the court found
Talmo's discharge an abuse of discretion.

S The proper procedure would have been to file
a new petition under Code of Cwvil Procedure
section 1094.5. (Professional Engineers in Cal
Governmeni Qf’}i‘*‘ Pef"mr@e’ @d (i %i?i iis
Cal App.3d |
However, the app xﬁiablhi} vel non of the I
granting a supplemental writ is not contested. (
wa?z Civ. Proc., § 904.1, subd. (”o)* Carroll v.

{ C el A4 1;}; 34

¥,
:;E;

Civil Service Commission, supre
alp. 733

Whether or not the commission abused its discretion

in upholding Talmo's discharge is now ripe for appeilate
review.

gency Abused iscretion in lm-

It is well settled that in a mawia*mss procged ing t

rder 1 pen-
Y o body will not be azsﬁ“‘hm i
lessthereisac Eear abuse of discretion. { Barber v. State
Personnef Bd. (1976) 18 Cal.3d 395, 404 [134 Cal Rpir.
206, 556 P.2d 306]; Brown v. Gordon (1966} 240
Cal dpp.2d 6589, 666 49 Cal Rptr. 901].)

The standard of review on appeal from a judgment
granting or denying a writ of mandate as to an adminis-
trative penalty is not as well settled. The majority view 1s
stated in Osburn v. Department of Transportation (1990)
221 Cal App.3d 1339, 1344 [270 Cal.Rptr. 761].



"When review of an administrative determination by
administrative mandamus is ‘ouﬂbx and the trial court
has applied an aE'S of discretion standard, the scope of
review is the same in the a;\:ﬂel ate court as it was “ the
superior ceurt. The appellate co urﬁ must determine
whether the administrative agency exercised its dlscre—
tion to an end or purpose not justified by all the facts and
circumstances being considered.”

{Accord: Brown v.

Gordon, supra, 240 Cal App.2d 667; Schmitt v. City of

Rialto (1985) 164 Cal App.3d 494, 501 [210 ( ,aikpz‘ﬁ
788]; Chodur v. Edmonds (1985) 174 Cal App.3d 363,
574 {226 Cal.Rptr. 80]; County of Santa Clara v. Wil!iv
(1986) 179 Cal. App.3d 1240, 1250 [225 Cal Rptr. 244]
Thus, the majority of appeliate courts review de novo the
agency's exercise of diseretion in imposing a penalty.

A contrary view was expressed mn Tovota of Visalia,

Inc. v. Department of Motor Vehicles (1984) 155
Cal App.3d 315 [202 Cal Rptr. 190}, There, the court
held, "The question of the appropriateness of a penalty is
a mixed guestion of law and fact to which the appeliate
court may defer to the trial court on the basis of the sub-
stantial-evidence rule. . . . [para.] We do not believe
that one can say as a matier of law the penaities of {hi-
nse} revocation in the instant case are excessive or not
cessive. The comrgotness of the penalty is not so ap-
parent that only one inference can reasonably be drawn
from the proved or admitted facts. Consequently . .. we
conclude the issue of excessiveness of the penalty is
i g a law™ ( Id of pp. 326-327:

Tovoia of Visalia was cri
Rialto, supra, 1o the extent it holds or otherwise indicates
that on review of the sev*tity of an admnistrative penal-
ty the appellate court reviews the #riaf court’s determina-
tion to see if it is supporied by substantial evidence ra-
ther than reviewing the agency's determination de novo
to determine if it was an abuse of discretion. (/64
Cal App.3d at p. 501.) The Schmiti opinion points out the
court in Tovora of Visalia confused the cg‘aeﬁliozx whether
the board's factuai *na ngs are supported by substantis
itl tion whether the board's penalty
fiscretion considering those find-
ﬁﬁ] 502.y Thus,

; : } i Cal Af;*n,?
Hm [9; Cal. Rpir 5/, ibe issue was whether the
plaintiff was guilty of misconduct and the question on
appeal was whether substantial evidence supported the
triai court’s determination plaintiff was not guilty of

sconduct. Lacy was not a case involving the review
of an administrative penalty.  ( Schmint v. City of Rialio,

supra, 164 Cal. App.3d at pp. 501-502.)

ized in Schmitt v. Citv of

We agree with the analysis by Justice Kaufman in
Se e’zmm We also find ad dmonm reasons for rejecting
y The court in
ould not say as a matic
whether the penaltics were excessive or not.
rectness was “not so apparent that only one inference can
reasonably be drawn from the proved or admitted facts.”
(155 Cal App.3d at p. 327.) Therefore, the court fieﬁ?z
to the trial court's judgment. The court does not
why the correctness of the penalty was any more appar-
ent to the trial court than to the appellate court. More
important, the situation described by the court, where
reasonable minds could differ over the penalty, is exactly
the situation where the court must find no abuse of dis-
cretion by the agency. { Harris v. Alcoholic Beverage
etc. Appeals Bd (1965} 62 Cal 2d 589, 594 {43 Cal Rper.
633, 400 P.2d 745].)

of law

‘mat case concluded it ¢

T
lans?
P8¢ COT-

TQ

Furthermore, the formulation of the standard of re-
view in Toyota of Visalia would eviscerate the rule a
court cannot substitute its discretion for that of the ad-
ministrative agency on the degree of punishment to be
imposed. (See, Barber v. State Personnel Bd., supra, 18
Cal3d ar p. 404 Under Toyora of Visalia, superior
courts could substitute their views on the appropriate
penalty for those of the sgencies and the appeliate courts
would be powerless to reverse these decisions so long as
they were supported by substantial evidence. The ad-
ministrative agency would be relegated to the role of an
; ’ bi}d}’ and the appellate courts to a role more
> in reviewing tury verdicts tn automeoebile ac-
cident cases. (See:, cy v. California Unemployment
Ins. Appeals Bd., supra, 17 Cal App.3d at p. 1135, fn. 2.}

We note the standard of review formulated m
Tovoia of Visalia has not been followed by other appel-
late s:mzz@l not even by the district that decided . (
Osburn v, Departme " Tran !
Cal /f pjaatp 13445°¢

wion, supra, 221

6 Toyota of Visalia was disunguished in Wil
figmson v. Board of Medical uzmi‘é’:‘y Asgurance
1990) 217 CalApp.3d 1343, 1346 [266
Cal Rptr. 320]. In Noguchi v. \, il Service Com.
(1986) 187 CalApp.3d 1521, 1543 1732
Cal Rptr. . stat thout citation o
authority, "The issue is whether there was
tial evidence fo support {h; superior court's
determination that there was no abuse of discre-
tion in [Noguchi's] demotion.”

-y
&)z&. ’

It does not appear appellate standard of re-
view was mad: an issue by the parties 1 M
chi, as it 15 in the present case. Moreover, &h
text of our opinion in Noguchi shows we re-
viewed the commission's penalty determination
de novo rather than reviewing the trial court's

¥



judgment for substantial evidence to support its
decision upholding the commission. (187
Cal. App.3d at pp. 1546-1549.) In any event, we
conclude based on the foregoing analysis, the is-
sue statement in Noguchi does not reflect the
correct rule of law.

IV. The Commission Did Not Abuse Its Discretion
in Upholding Talmo's Discharge.

The hearing officer found Talmo engaged in serious
acts of misconduct including battery on inmates and ly-
ing to his superiors to cover up his acts. Talmo tipped
over the bunk of a sleeping inmate causing the inmate to
fall to the floor and suffer a bloody nose. Talmo then
wrote a false report on the incident claiming the prisoner
had tipped the bunk over on himself in his sleep. In
another incident, Talmo placed a dead gopher in a pris-
oner's pocket and when confronted by a supervisor de-
nied doing it. Talmo also made a threatening telephone
call to a co-employee calling the employee a "fucking
snitch" and "nigger." Again, Talmo falsely denied his
action.

The commission adopted the hearing officer’s find-
ings on these incidents and those findings are not chal-
lenged on appeal. The trial court found those acts of
misconduct constituted sufficient grounds for discharge.
We agree. It is difficult to imagine conduct more de-
serving of discharge than committing battery on prison-
erdand then lying about it to superior officers. Without
doubt the public was entitled to rid itself of a deputy who
demonstrated such a callous disregard for the duties of
his profession. Because discharge was clearly warrant-
ed in this case, the cases cited by Talmo reversing dis-
charge as an abuse of discretion are inapposite. In each
of these cases the court found discharge was too harsh
given the nature of the infractions. (See Boyce v. United
States (1976) 211 Ct. CIL. 57 [543 F.2d 1290, 1292]; Al-
bert v. Chafee (9th Cir. 1978) 571 F.2d 1063, 1068.)

Talmo does not challenge the commission's findings
he committed battery on prisoners, made threats and ra-
cial slurs against a co-employee and that he falsely de-
nied these actions to his supervisors. Rather, he claims
discharge was too severe a penalty for his actions and the
sheriff's department first should have been required to try
suspension to correct Talmo's behavior. Furthermore,
Talmo contends, he was the victim of discriminatory
treatment because other deputies committed similar acts
of misconduct but were not discharged. We find no merit
in Talmo's claims.

While at common law, every dog was entitled to
one bite, we know of no rule of law holding every deputy
sheriff is entitled to commit one battery on a prisoner
before he or she can be discharged. The question whether
progressive discipline was appropriate in Talmo's case
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was a matter within the commission's discretion. (
Paulino v. Civil Service Com. (1985) 175 Cal App.3d
962, 971 [22]1 Cal Rptr. 90].) In reviewing the exer-
cise of this discretion we bear in mind the principle
"[c]ourts should let administrative boards and officers
work out their problems with as little judicial interfer-
ence as possible. ... Such boards are vested with a high
discretion and its abuse must appear very clearly before
the courts will interfere." ( Maxwell v. Civil Service
Commission (1915) 169 Cal. 336, 339 [146 P. 869]; ac-
cord: Skelly v. State Personnel Bd. (1975) 15 Cal.3d 194,
217 [124 Cal.Rptr. 14, 539 P.2d 774].) The "overrid-
ing consideration” in cases of public employee disci-
pline "is the extent to which the employee's conduct re-
sulted in, or if repeated is likely to result in, '[hjarm to
the public service." ( /d. at p. 218.)

We find no abuse of discretion in discharging
Talmo in the first instance. When an officer of the law
violates the very law he was hired to enforce and lies
about it to his superiors he forfeits the trust of his de-
partment and the public. (Cf. Cranston v. City of
Richmond (1985) 40 Cal.3d 755, 770, fm. 13 [221
Cal.Rptr. 779, 710 P.2d 843]; Paulino v. Civil Service
Com., supra, 175 Cal App.3d at p. 972.) Furthermore, it
is not accurate to say the sheriff did not apply principles
of progressive discipline to Talmo. Talmo had previ-
ously been given a two-day suspension for having "in-
humanely handcuffed two inmates in a holding cage."
The commission could reasonably conclude Talmo's
abusive conduct toward prisoners should no longer be
tolerated.

Talmo's final argument is that he was treated unfair-
ly because other deputies committed similar acts and
were not discharged. Talmo's argument is not supported
by the commission's findings. Even if it was, it would
not establish an abuse of discretion.

There are no findings in this case that other deputies
committed batteries on prisoners, made threats and racial
slurs towards co-employees and lied to their superiors
about their conduct but received less harsh treatment
than Talmo.

Even if such findings had been made, they would
not establish an abuse of discretion in discharging
Talmo. When it comes to a public agency's imposition
of punishment, "there is no requirement that charges
similar in nature must result in identical penalties." (
Coleman v. Harris (1963) 218 Cal. App.2d 401, 404 [32
Cal Rptr. 486], accord: Marino v. City of Los Angeles
(1973) 34 Cal. App.3d 461, 466 [110 Cal.Rptr. 45]; Butz
v. Glover Livestock Comm'n. Co. (1973) 411 U.S. 182,
187 [36 L.Ed.2d 142, 147-148, 93 S.Ct. 1455]; and see
Nicolini v. County of Tuolumne (1987) 190 Cal App.3d
619, 637 [235 Cal Rptr. 559].)



A deputy sheriff's job is a position of trust and the
public has a right to the highest standard of behavior
from those they invest with the powser and authority of a
law enforcement officer. Honew,g credibility and tem-
perament are crucial o the proper performance of an

officer's duties. Dlshonc, sty is incompatible with the pub-
lic trust.

Abuse of power cannot be mlerated The
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The judgment granting a peremptory writ s)f man-
date iz affirmed. The order afier judgment gran
suppiemental writ of mandate 13 reversed and ih
court is ordered to vacate the supplemental wni i
pellant County of Los Angeles is awarded its costs on
appeal.
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Plaintiff and appellant Dartheatus Lloyd (Lloyd) appeals a judgment following a.
grant of summary judgment in favor of his former employer, defendant and respondent
County of Los Angeles (the County).

The essentidl issues présented are whether Lioyd’s action is barred by a failure to
exhaust administrative remedies, and if not, whether a triable issue of material fact exists
s0 as to preciude summary judgment.

In the published portion of this opinion, we hold:

Lloyd’s claim he suffered a retaliatory dismissal for whistleblower activity did not
constitute a claim of discrimination on the basis of a “non-merit factor” within the
meaning o'f rule 25.01 of the County’s Civil Service Rules (rules). Therefore, Lloyd was
not required to exhaust his administrative remedies under the County’s internal rules.

We also hold Lloyd’s causes of action alleging statutory violations of the Labor
Code are not barred by his failure to exhaust the administrative remedy afforded by
Labor Code section 98.7. There is no réquirement that a plaintiff pursue the Labor Code
administrative procedure prior to pursuing a statutory cause of action. (Daly v. Exxon
Corp. (1997) 55 Cal. App.4th 39, 46, review den.; Murray v. Oceanside Unified School
Disi. (2000) 79 Cal. App.4th 1338, 1359, review den.)

We furtherhold Lioyd’s common law tort claims against the County, alleging
retaliation and wrongful termination in violation of public policy, are barred by
Government Code section 815°s elimination of common law tort liability for public
entities. (Miklosy v. Regents of University of California (2008) 44 Cal.4th 876, 899.)

; In the unpublished portion of the opinion, we address the merits of Lloyd’s other
causes of action. We conclude the County met its burden to establish a legitimate
Justification for its employment decisions, and that Lloyd failed fo raise a triable issue of
material fact as to whether the County’s reasons were pretextual. Therefore, the

judgment is affirmed.

[



FACTUAL AND PROCEDURAL BACKGROUND
1. Employment history:
In 1991, Lloyd commenced his employment with the County. In 1995, he became
a permanent heat and frost insulator. In June 2003, Lloyd was laid off. In March 2004,

he was rehired as a temporary employee. He worked in that capacity until January 2006,
until he was laid off for a second time.

2. Pleadings.

‘The operative second amended complaint, filed June 9, 2006, sets forth five causes
of action against the County. The gravamen of the action is that Lloyd (1) was laid off
initially, (2) rehired as a temporary employee, (3} kept in a temporary appointment for
nearly two years, and then (4) was laid off for a second time, all in retaliation for his
complaints about asbestos removal at Los Angeles County-USC Medical Center (LAC-
USC) and his refusal to remove asbestos without being duly certified.

The first cause of action alleges retaliation in violation of public policy
(Cal. Const., art. I, § 1). The second cause of action alleges retaliation in violation of
whistleblower statues (Lab. Code, §§ 6310, 6311). The third cause of action alleges
retaliation in violation of public policy (Cal. Const,, art. I, § 8). The fourth cause of
action alleges refaliation in violation of whistle blower statutes (Lab. Code, §§ 98.6,
1102.5, 6399.7 & Gov. Code, § 8547). The fifth cause of action alleges retaliation in
violation of the public policy delinsated in said statutes.

3. Swmmary judgment proceedings.

a. Moving papers.

On March 12, 2007, the County filed a motion for summary judgment, arguing
Lloyd could not establish a prima facie case of retaliation. The County further contended
it had legitimate, nondiscriminatory reasons for the adverse eraployment actions of which

Lioyd complained.



Specifically, the County asserted Lloyd was laid off in 2003 because (1} there was
a department-wide work-force reduction, part of an effort to reduce the budget for the
County’s Departinent of Health Services {Department); :’2} the reduction affected the
permanent heat and frost insulator positions; and (3) Lloyd was the least senior heat and
frost insulator at the timé of the reduction.

Thereafter, Lloyd was r@hg“d in March 2004 as a temporary employee because
(1) six months after Lloyd was laid off, the County realized it needed an additional heat
and frost insulator at LAC-USC; (2) at that time, LAC-USC had a budget for an
additional 1.7 teniporary positions; and (3) the County rehired Lloyd because he was at
the top of the re-hire list. V

The County further contended it retained Lloyd in that g.apaﬂu:y for nearly two
years because various projects warranted Lloyd’s continued employment.

Finally, Lioyd was laid off from bis temporary appointment in January 2006 due
to a lack of work.

b. Uppusition papers.

In opposition, Lloyd asserted the following facts were undisputed: (1) he was
illegally ordered to remove asbestos without proper certification; (2) he was twice fired
for refusing to remove asbestos illegally; (3) the County retaliated against him by
maintaining him in a temporary position exceeding 12 months, in violation of civil
service rules; (4) he made numerous requests for an investigation into unlawful asbestos
removal but the County failed and refused to conduct such an investigation; and
(5) despite the existence of numerous job opportunities and openings, the County denied

un permanent employment.
. Trial court’s ruling.

On June 1, 2007, the matter came on for hearing. The trial court granted the
motion for summary judgment and orally delivered its ruling, as follows:

“There is no triable issue of fact that defendant had legitimate, nondiscriminatory

easons for its employment decisions. [} ... [§] Defendant has provided evidence of

legitimate nonretaliatory reasons for plaintiff’s terminations from permanent and

o,



temporary employin‘ent, The termination from permanent employment was due to budget
cuts. The termination of temporary employment was due to lack of work. Plaintiff has
failed to produce evidence that the reasons were pretextual.

“There is no evidence of proximity in time between the protected activity, refusing
to remove asb&ctc}g and making complaints that he was asked to remove asbestos.
Plaintiff was first asked to remove asbestos in 2001, two years before his termination.
Plaintiff refused to remove asbestos ten to 15 times before his termination. Plaintiff
engaged in the protected activity repeatedly over two years before termination without
consequences.

“As a temporary employee, plaintiff also refused to remove asbestos and within
the first three months of employment, filed two complaints that he was being asked to
illegally remove asbestos. However, he was not términated as a temporary employee
until January, 2007, well over a year after he filed his complaint. '

“Plaintiff also claims he was not given permanent status. The evidence is
undisputed that the job posting at the time of his termination was in error and withdrawn,
that the funding for his temporary position was only for a temporary,. pot permanent,
position, and that plaintiff’s name would remain on the rehire list for one year. The
positions plaintiff states that he was not offered were advertised in January, 2006, after a
rehire list expired. Plaintiff has not alleged that he applied for those jobs. Defendant did
not have the ability to make his temporary position permanent, nor would defendant offer
plantiff a job for which he did not apply.

“Tt is necessary for each of the causes of action that plaintiff establish he was
subject to tetaliation. As plaintiff has not raised a triable issue of fact to defeat
defendant’s legitimate, nondiscriminatory retaliatory reasons for its actions, the motion
for summaryjudgment is granted.”

Lloyd filed a timely notice of appeal from the judgment.



CONTENTIONS

Lloyd contends: he established @ prima facie case of retaliation; the County failed
to meet its burden to present a nonretaliatory justification for each of its four adverse
employment decisions; his evidence created a factual issue as to whether the County”s
purported justifications for its adverse employment decisions were pretextual; and any
exhaustion argument by the County is irrelevant.

The County contends summary judgment should be affirmed on the ground that
Lioyd failed to exhaust his administrative remedies, and moreover, Lloyd failed to
present evidence fo create a triable issue of fact as to whether the County’s reasons for its
actions were a pretext for retaliation.

DISCUSSION

1. Trial court properly rejected the County’s claim that Lloyd was required to
e.x!zausz internal administrative remedies prior to filing suit.1

Citing the rule of exhaustion of administrative remedies (4belleira v. District
Cowrt of Appeal (1941) 17 Cal.2d 280, 292; Campbell v. Regents of University of
California (2005) 35 Cal.l4th 311, 321), the County contends Lloyd was obligated to
pursue infernal administrative remedies pursuant to the County’s civil service rules, and
his fatlure to exhaust bars his entire action. The County’s argument is meritless because
Lloyd’s claim he suffered discrimination based on whistleblowing is not g{wﬁm@ by the

7 = =

agree with the trial court’s resolution of

internal rules on which the County relies. We

this issue.

1 The issue of exhaustion of internal administrative remedies was raised in a

demurrer by the Couﬁiy to ﬂze second aménded complaint. The demurrer was overruled.

The trial court ruled the civil service 1 ie ap:m which the County relied did not apply to

whistleblower retaliation claims. In view of that ruling, me County did not raise that

issue in its motion for summary 35&?6@?& MNonetheless, the trial court’s ruling on the

dﬁ«:mumr 1s reviewable on the appeal from the final judgment. {9 Witkin, Cal. Procedure
(5thed. 2008) Appeal, § 152, p. 229.) Therefore, although the County did not seek

ss wnrnary judgrment on the ground that Lloyd failed (o exhaust his internal administrative

remedies, the County is entitled to argpe this issue on appeal as a basis for affirmance of

the judgment.



Rule 4.01 provides in relevant part: “Right to petition for a hearing. Any
employee or applicant for employment may petition for  hearing before the commission
who is: [§] A. Adversely affected by any action or decision of the director of personnel
concerning which discrimination is alleged as provided in Rule 25.” (Italics added.}

Rule 25.01 provides: “Employment practices. A. No person in the classified
service or seeking admission thereto shall be appointed, reduced or removed, or in.any
way favored or discriminated against in employment or opportunity for employment
because of race, color, religion, sex, physical handicap, medical condition, marital status,
age, national origin or citizenship, ancestry, political opinions or affiliations,
organizational membership or affiliation, or other non-merit factors, any of which are not
substantially related to successful performance of the duties of the position. ‘Non-merit
Jactors’ are those factors that relate exclusively fo a personal or social characieristic or
trait and are not substantially related to successful performance of the duties of the
position. Any person who appeals alleging discrimination based on a non-merit factor
must name the specific non-merit factor(s) on which discrimination is alleged to be
based. No hearing shall be granfed nor evidence heard relative to discrimination based
on unspecified non-merit factors.” (Italics added.)

The County contends a claim of retaliation for whistleblower activity is
discrimination on the basis of a “non-merit factor” within the meaning of rule 25.01.

Tn support, the County relies on Shuer v. County of San Diego {(2004) 117 Cal.App.4th

476 {Shuer), which held an emplovee’s complaint that her dismissal was retaliatory was a

ted factor and le v that

vty Fry e L S L P SR . . v v g e b
complaint of discrimination based on a non-job-related factor and thus cognizable by tha

county’s civil service comumission. {Jd. atp. 485))

However, the County’s attempt to equate mle 25.01 with the provision considered

by the Shuer court is unpersuasive. There, “[t}he charter and rules repeatedly state that

all employment decisions must be made on the basis of ‘job related qualifications, merit

and equal opportunity without regard to ape, color, creed, disability, national origin,
political affiliation, race, religion, sex, or any other mon-job-related factor.” (San Diegg

County Charter, art. I, § 901, italics added; Civil Service Rules, rule 6.1.1, italics
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added.)” (Shuer, supra, 117 Cal.App.4th at p. 485.) Guided by that definition, Shuer
found a.decision to dismiss an employee “for revealing unéthical or illegal conduct by
county employees is to discriminate against her based on a non-job-related factor.”
(Ibid.)

| In contrast, rule 25.01 contains its own definition of discrimination based on non-
merit factors. :R'u}e 25.01 was written much more nafrowly-than the provision construed
by the Shuer court. Pursuant to rule 25.01, “ ‘Non-merit factors’ are those factors that
relate exclusively to a personal or social characteristic or trait and are not substantially
related to successful performance of the duties of the position.” (Italics added.)
Obviously, whistleblowing is conduct — it is not a “personal or social characteristic or
trait.” Therefore, a claim of retaliation for whistleblower activity does not constitute
discrimination on the basis of a2 non-merit factor within the meaning of rule 25.01.

Because Lloyd’s claim he suffered a retaliatory dismissal for whistleblower
activity does not fall within the ambit of rule 25.01, we reject the County’s contention
that Lloyd was required to exhaust said internal administrative remedy prior to filing suit.

L. Lloyd’s first, third and fifth causes of action, purporting to plead common law
fort claims against the County, fail to state a cause of action.

Tuming to the operative second amended complaint, Lloyd’s first cause of action
alleges retaliation in violation of the public policy set forth in article I, section 1 of the
California Constitution.2 Specifically, Lloyd pled “Defendants retaliated against [him]
by terminating his employment in 2003, by hiring him back in 2004 as a temporary
employee, by keeping him as a temporary employee for over one year and by threatening

to terminate his employment.”

2 Article I, section 1 of the California Constitution provides: “All people are by
nature free and independent and have inalienable rights. Among these are enjoying and
defending life and liberty, acquiring, possessing, and protecting property, and pursuing
and obtaining safety, happiness, and privacy.”



The third cause of action alleged retaliation in violation of the public policy
contained in article I, section 8'of the California Constitution.® Specifically, Lloyd pled
“Defendants retaliated against [him] by terminating his emplovment on or about January
27, 2006, effective on January 31, 2006.

The fifth cause of action, a Tameny claim,* alleged wrongful termination in
violation of the public policy against retaliation for whistleblower activity, predicated on
the public policies set forth in Labor Code sections 98.6, 1102.5 and 6399.7, and
Government Code section 8547, relating to whistleblower activity.

It is unnecessary to address whether a triable issue exists with respect fo these
three causes of action because said causes of action against the County fail to state a
claim. Miklosy, supra, 44 Cal.4th 876, is controlling.

Miklosy states: “The Government Claims Act (§ 810 et seq.) establishes the limits
of common law liability for public entities, stating: ‘Excep! as otherwise provided by .
statute: [§] (a) A public entity is not liable for an injury, whether such injury arises out
of an act or omission of the public entity or a public employce cr any other person.’

(§ 815, subd. {a), italics added.) The Legislative Committee Comment to section 815
states: “This section abolishes all common law or judicially declared forms of liability
Jor public entities, except for such liability as may be required by the state or federal
constitution, €.g., inverse condemnation. . . . © (Legis. Com. com., 32 West’s Ann. Gov.
Code (1995), foll. § 815, p. 167, italics added.) Moreover, cur own decisions confirm
that section 815 abolishes common law tort liability for public entities. (See Eastburn v.
Regional Fire Protection Authority (2003) 31 Cal.4th 1175, 1179 [7 Cal.Rptr.3d 552,

80 P.3d 656]; Zelig v. County of Los Angeles (2002) 27 Cal4th 1112, 1127-1128

3 Article I, section 8 of the California Constitution provides: “A person may not be
disqualified from entering or pursuing a business, profession, vocation, or employment
because of sex, race, creed, color, or national or ethnic origin.” For purposes of this
appeal, Lloyd concedes said constitutional provision would not support his claim.

4 Tameny v. Atlantic Richfield Co. (1980) 27 Cal.3d 167.



[119 Cal.Rptr.2d 709, 45 P.3d 11711; see also Adkins v. State of California (1996)

50 Cal. App.4th 1802, 1817-1818 [59 Cal.Rptr.2d 59); Michael J. v. Los Angeles County
Dept. of Adoptions (1988) 201 Cal.App.3d 859, 866-867 [247 Cal Rptr. 504].)”
(Miklosy, supra, 44 Cal.4th at p. 899, certain italics added.)

Therefore, “[Government Code] section 815 bars 7ameny actions against public
entities.” (Miklosy, supra, 44 Cal4th atp. 900.) Accordingly, Lloyd’s fifth cause of
action against the County, a Tameny claim for wrongful termination in violation of public
policy, fails to state a claim. Lloyd’s first and third causes of action, which purport to
allege common law claims against the County for retaliation in violation of public policy,
similarly are infirm. (/bid.)

We recognize that notwithstanding the elimination of common law tort liability for
public entities, they remain liable under the doctrine of respondeat superior for the
actions of their employees. (Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 209.)
Irrespective of Government Code section 815°s elimination of common law tort liability
for public entities, a public employee generally is liable for an injury caused by his or her
act or omission to the same extent as a private person (Gov. Codg, § 820, subd. (a);

Zelig v. County. of Los Angeles, supra, 27 Cal.4th at p. 1127), and “when the act or
omission of the public employee occurs in the scope of employment the public entity will
be vicariously liable for the injury.” (Zelig, supra, at p. 1127, citing Gov. Code, § 815.2.}
Therefore, Lloyd asserts that even if the County cannot be held directly liable for his
common law claims, the County may nonetheless be held liable for the actions of its
employees within the course and scope of their employment under the respondeat
superior doctrine.

The flaw in Lloyd’s argument is that “a Tameny action for wrongful discharge can
only be asserted against an employer. An individual who is not an employer cannot
commit the fort of wrongful discharge in violation of public policy; rather, he or she can
only be the agent by which ai employer commits that tort.” (Miklosy, supra, 44 Cal 4th
at p. 900.) Likewise, a “supervisor, when taking retaliatory action against the employee,

is necessarily exercising authority the employer conferred on the supervisor . . . .

10
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Thus, in a retaliation case, it is the employer’s adverse employment action that con
the substance of the tort, and the supervisor’s action metges with that of the emp!oyez:“
(Id at pp. 901-902, fn. 8.)

Therefore, a comimon law Tameny cause of action for wrongful términation, or a
claim of retaliation, lies only against the employer, not against the supervisor through
whom the employer commits the tort, (Miklosy, supra, 44 Cal4th at pp. 900-901.)
Accordingly, the doctrine of respondeat superior has no application to Lioyd’s common
law claims against the County.

In sum, pursuant to the principles set forth in Mikosy, supra, 44 Cal.4th 876,
Lloyd’s first, third and fifth causes of action against the County are barred by
Government Code section 815.

. Second and fourth causes of action alleging Labor Code violations.

1. With respect to 2nd and 4th causes of action for Labor Code violations,
no requirement that plaintiff exhaust Labor Code administrative remedy.

The County asks this court to hold that Lloyd’s failure to exhaust the
administrative remedy of Labor Code section 98.7 bars Lloyd’s second and fowrth causes
f action for statutory violations of the Labor Code.

Labor Code section 98.7 provides in relevant part: “Any person who believes that
he or she has been discharged or otherwise discriminated against in violation of any law
under the jurisdiction of the Labor Commissioner may file a complaint with the division
within six months after the occurrence of the violation.” {/d., at subd. (a), italics added.)
“Each complaint of unlawful discharge or discrimination shall be assignedtoa

discrimination complaint investigator who shall prepare and submit a report to the Labor

Commissioner based on an invest

tion of the complaint.” (Jd., at subd. (b} Ifthe
Labor Commissioner “determines a viotation has occirred, he or she shall notify the
complainant and respondent and direct the respondent to cease and desist from the
violation and take any action deemed necessary to remedy the violation, including, where
appropriate, rehiring or reinstatement, reimbursement of ost wages and interest thereon,

payment of reasonable attormey’s fees . . . and the posting of notices to employess.”

i1



(/d., atsubd. (c))) If the Labor Commissioner “determines no violation has occurred, he

or she shall notify the complalnant and respondent and shall dismiss the complaint. . .
The comploinant may, after hmz]’“ lcation: of the Labor Commissioner’s determination (o
dismiss a complaint, bring an action in an appropriate court, wWhich shall have
jurisdiction to determine whether a violation occurred, and if so, to restrain the violation
and order all appropriate relief to remedy the violation. Appropriate relief includes, but is
not limited to, rehiring or reinstatement of the complainant, reimbursement of lost wages
and interest thereon, and ether compensation or equitable relief as is appropriate under
the circumstances of the case.” (Zd:, at subd. (d)(1), italics added.) Finally, subdivision
(f) of Labor Code section 98.7 provides: “The rights and remedies provided by this
section do nof preclude an employee from pursuing arny other rights and remedies under
any other law.” (Italics added.} Therefore, it would appear Labor Code section 98.7
merely provides the employee with an additional remedy which the employee may
choose to pursue.

Further, case law has recognized there is no requirement that a plaintiff proceed

through the Labor Code administrative procedure in order to pursue a statutory cause of

P

ction. (Dalyv. Exxon Corp., supra, 55 Cal. App.4ih at p. 46 [suit under Lab. Code,

6310 alleging retaliation for complaint of unsafe working conditions]; Murray v.

ﬁ»w‘?

Oceanside Unified School Dist., supra, 79 Cal. App.4th at p. 1359 [suit under former Lab.
Coede, § 1102.1 relating to sexual orientation discrimination].) We see no reason to differ
with these decisions and to impose an administrative exhaustion requiterent on plaintiffs
seeking to sue for Labor Code violations.

‘Kf & make

il observation that constn

elief from the Labor Commissioner p ior to filing suit for

Labor Code violations flies in the face of the concerns underlying the Labor Code Private

Attorneys General Act of 2004 (PAG Act
Dunlap v. Supzrior Court (2006) 142 Cal Anp 4th 330, 337, the PAG Act was adopted to
augment the enforcement abilities of the Labor Commissioner with a private attorney

gy ot s ] P - NG N | e
gencral system for labor law enforcement. “The Legislature declared its intent as

F
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follows: ‘(c) Staffing levels for state labor law enforcement agencies have, in general,
déclined over the last decade and are likely to fail to keep up with the growth of the labor
market in the future. [§] (d) [t is therefore in the public interest o provide that civil
penalties for violations of the Labor Code may also be assessed and collected by
aggrieved employees acting as privaie attorneys general, while also ensuring that state
labor law enforcement agencies’ enforcement actions have primacy over any private
enforcement efforts undertaken pursuant to this act.” (Stats. 2003, ch. 906, § 1, italics
added))” (Id-atp.337)) The PAG Act’s approas.h, enlisting aggrieved employees to

aungment the Labor Commissioner’s enforcement of state labor law, undermines the
notion that Labor Code section 98.7 compels exhaustion of administrative remedies with
the Labor C‘émnﬁssicner,

We now turn to the merits of Liovd’s second and fourth causes of action against
the County.

2. No triable issue of material fact with respect to second and fourth causes of
action; the County met ils burden lo show a legitimate justification for its employment
decisions and Lioyd ﬁ:rffed ta raise a iriable issue with respect fo whether the Counly’s
rPeasons were prefexivai

{[Begin nonpublished portion.}j
{a. General principles.
(1) Standard of appellate review.
Summary judgment “motions are {o expedite litigation and eliminate needless

trials. [Citation.] They are granted ‘if all the papers st ‘&ﬁiﬁefd show that there is no

frtaine fooria o fe ol mieyd Emt oy flyae 4l freey ¥
iable issue as (0 any material fact and that the moving party is entith

amatter of law.” [Citations.}” (PMC, Inc. v. Saban Entertainmen

5 Cal.App.4th 579, 590.)

A defendant meets its burden upon such a motion by showing one or more

essential elements of the cause of action cannot be established, or by establishing a
complete defense to the cause of action. (Code Civ. Proc., §437¢, subd. (p)(2); Aguilar v.

Atiantic Richfield Co. (2001) 2 5Caldg 8 z’i 849} Once the moving defendant has met

i
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its initial burden, the burden shifts to the plaintiff to show a triable issue of one or more
material facts exists as to that cause of action or a defense thereto. (Jbid.)

We review the trial court’s ruling on a motion for summary judgtent under the
independent review standard. (Rosse v. DeSoto Cab Co. (1995) 34 Cal.App.4th 1047,
1050.)

(i} The parties’ respective burdens.

In the context of employment discrimination or retaliation, California has
adopted the three-part burden-shifting analysis established by the United States Supreme
Court in McDonnell Douglas Corp. v. Green (1973) 411 U.S. 792 [36 L.Ed.2d 668].
(Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 354 (Guz); Reeves v. Safeway
Stores; Inc. (2004) 121 Cal. App.4th 95, 110-112.)

Under “that framework, the plaintiff may raise a presumption of discrimination by
presenting a ‘prima facie case,’ the components of which vary with the nature of the
claim, but typically require evidence that *(1) [the plaintiff] was a member of a protected
class, (2) he was qualified for the position he sought or was performing competently in
the position he held, (3) he suffered an adverse employment action, such as termination,
demotion, or denial of an available job, and (4) some other circumstarnce suggests
discriminatory motive. [Citations.]” (Guz, supra, 24 Cal.4th at p. 355.) A satisfactory
showing to this effect gives rise to a presumption of discrimination which, if unanswered
by the employer, is mandatory — it requires judgment for the plaintiff. (/bid) However
the employer may dispel the presumption merely by articulating a legitimate,
nondiscriminatory reason for the challenged action. [Citation.]” (Reeves v. Safeway
Stores, Inc., supra, 121 Cal. App.4th at pp. 111-112.)

Once the employer has articulated a legitimate reason for the challenged action,
the burden shifts back to the plaintiff to show that the employer’s proffered reasons are a
pretext for discrimination or retaliation. (Guz, supra, 24 Cal.4th at p. 356; Patten v.
Grant Joint Union High School Dist. (2005) 134 Cal.App.4th 1378, 1384 [whistleblower
retaliation claim under Lab. Code, § 1102.5].)

14



At'this juncture, the County does not dispute that Lloyd met his prima facie
burden. The issues before us are whether the County met its burden to present legitimate,
nonretaliatory reasons for the adverse employment actions, and if so, whether Lloyd
raised a triable issue as to whether the County’s proffered reasons were pretextual.

b. The County met its burden to present legitimate reasons for each of its
challenged employment decisions.
(1) The 2003 layoff from permanenit employmient.

The County asserted Lloyd was laid off in 2003 because (1) there was a
department-wide work-force reduction, part of an effort to reduce the budget for Lloyd’s
department; (2) the reduction affected the permanent heat and frost insulator positions;
and (3) Lloyd was the least senior permanent heat and frost insulator at the time of the
reduction.

Lloyd contends the declaration of David Cochran, on which the County partially
relied, fails to present admissible evidence in this regard because Cochran lacked
personal knowledge of these facts. We note the trial court sustained Lloyd’s objections
to nearly the entirety of the Cochran declaration. Nonetheless, the trial court overruled
Lloyd’s objections to the declarations of Clarenice Hampton and David Law. Those
remaining declarations are sufficient to show a legitimate justification by the County for
the 2003 layoff.s

(1) The 2004 rehire as a temparary employee.

The County asserted below that it properly rehired Lloyd in March 2004 as a
temporary employee because (1) six months after Lioyd was laid off, it realized it needed
an additional heat and frost insulator at LAC-USC; (2) at that time, LAC-USC had a
budget for an additional 1.7 temporary positions; and (3) the County rehired Lioyd

5 Lloyd’s opening brief, in a series of footnotes, contends the trial court failed to
rule on his objections to the Cochran, Law and Hampton declarations. Lloyd seems to be
unaware of the trial court’s rulings on his evidentiary objections, even though the rulings
appear at page 20 of the reporter’s transcript. Lloyd’s opening brief does not argue the
trial court’s evidentiary rulings were erroneous; he merely asserts, incorrectly, that the
trial court failed to rule on his objections.

15
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ecause he was at the top of the re-hire list. This rationale is fully supported by the

ot

Hampton declaration, which is before us in ifs entirety.

Therefore, the County presented a legitimate justification for rehiring Lloyd as a
ternporary employee in 2004.

(i1 Lloyd's status as a temporary employee for two years.

The County’s Civil Rule 13.03 provides in relevant part: “A temporary
appointment may continue for no longer than 12 months of continuous, full-time service
except that, with the approval of the director of personnel, persons may be employed in
the same position for an additional specified period of time upon written presentation of
facts to justify an extension.”

The Hampton declaration states “After the Pediatric ICU was completed around
December 2004, various additional projects warranted the cenﬁnued employmient of
Mr. Lloyd on a temporary basis.” This constitutes 2 leg mrnate justification for extending
Lloyd’s temporary appointment bevond the 12-month period.

(v} The 2006 layoff.

Finally, the County argued it released Lloyd from bis femporaty appointment in:
January 2006 due fo a lack of work.

The assertion is supporied %ff,f he Hampion declaration, which states in relevant
part: “By January 2006, Facilities Management was unable w justify continuing
employ Mr. Lloyd on a temporary basis, due to the lack of work, and he was released
from his temporary appointment.”

This constifuies a legitimate justification for the 2006 layoff.

k] £ 3 £ L8 g
S i e £ Tarinty e ~ o e maeh oofF The S ad v
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& LAC-USC’s budget at the time also aliowed for three permanent heat and frost
insulator positions; however, the three budgeted permanent positions were already filled
by Catelio, Meijer and Warren.

}«»‘\
o



. Lioyd failed io raise a triable issue as fo whether the County’s reasons
Jfor its employment decisions were pretextual.

Once the County presented substantial evidence of a legitimate, nonretaliatory
reason for its actions, the burden shifted to Lloyd to produce substantial, responsive
evidence that the County’s showing was unirue or pretextual. (Horn.v. Cushonan &
Wakefield Western, Inc. (1999) 72 Cal. App.4th 798, 807.) “ ‘To avoid summary
Judgment, [appellant] “must do more than establish a prima facie case and deny the
credibility of the {defendant’s] witnesses” [Citation.] [He] must produce “specific,
substantial evidence of pretext.” [Citation.}’ [Citation.] We emphasize that an issue of
fact can only be created by a conflict of evidence. It is not created by speculation or
conjecture. [Citation.] We review the evidence presented to the trial court and
independently adjudicate its effect as a matter of law. [Citation.]” (Ibid., italics édded.}

We address Lloyd’s argimments regarding pretext, seriatim.

(1) The 2003 layoff from permanent employment.

As indicated, the County asserted Lloyd was laid off in June 2003 due to a
workforce reduction. Lloyd contended the purported justification was prefextual based
on various circumstances, discussed below.

On June 16, 2003, the same day Lloyd received his tenmination notice effective
June 30, 2003, the County posted a job listing for a heat and frost insulator. However,
the declaration of Theresa Aleman, the section manager of the Department’s Recruitment
and Exam Office, stated the examination for said position was cancelled on June 23, 2002
because the position was affected by a departmental workforce rednction. As the trial
court found, the evidence showed the job posting was in error and was withdrawn.

Lloyd relies on the fact that Dominge Villanueva, the building craft manager.
never saw any document showing a financial reason for his layofl. However, that
circumstance does not give rise to an inference that no financial reason existed.

This argument by Lloyd is based on mere conjecture.



Lloyd asserts the County provided no explanation as to why he was laid off.

In fact, the June 16, 2003 notice specified Lloyd was being laid off due to financial
constraints, in accordance with rule 19.

Lloyd emphasizes he was the only heat and frost insuldtor who was laid off, even
though Warren performed no heat and insulator duties due to asbestosis and Catello
performed no heat and insulator duties following his return from triple bypass surgery.
However, Lloyd admitted that both Warren and Catello had greater seniority than he.

Lloyd relies on the fact that when Tesloff, the MLK facility director, indicated
Lioyd would be laid off, Tesloff did not indicate whether any other individuais would be
laid off. This fact does not support an inference that Lloyd’s layoff was retaliatory.

Lloyd cites the fact that the County’s budget report for the 2003-2004 fiscal year
mdicated a “0.7 vacant” heat and frost insulator position, meaning he could have worked
as a part-time employee in June 2003. However, during that fiscal year, 1.7 temporary

unclear how not giving Lloyd the temporary 0.7 position instead of the temporary full-
time position constituted an adverse employment action.

. As further evidence of prctext,.LEGyd asserts he was repeatedly asked by his
supervisors to remove asbestos even though they knew he was not certified to do so.
This amounts to a prima facie showing by Lloyd that he engaged in protected activity; it
does not tend to show the employer’s justification for the layoff, namely, a workforce
reduction, was pretextual.

Lloyd also argues his supervisors ignored his repeated complaints concerning their
requests that he remove asbestos illegally, and that a grievance he filed in June 2003 was
ignored. Again, this does not tend to show the emplovyer’s fiscal justification for the
layoff was pretextual.

18



Llo;fd also relies on a statement by Toby Marrie, an employes in human resources,
who, upon teviewing the job posting for a heat and frost insulator ou the day after Llovd
was told he would be terminated, told Lloyd to cail one Ms. Miller if he did not get his
job back. This advisement by Morrie does not support an inference the County’s
justification for the layoff was pretextual.

Lloyd also contends the grievance he submitted in June 2003 was ignored.
However, Lloyd conceded he did not mention the asbestos issue in his grievance.
Therefore, the disposition of his grievance does not support an inference he was laid off
in retaliation for complaining of asbestos.

Finally, Lloyd cites the statement of Hampton, his supervisor when he retumed to
LAC-USC as a temporary employee. According to Lloyd’s deposition testimony,
Hampton told him that he “shouldn’t have been laid off.™ The statement is unavailing to
Lloyd because Hampton did not make the layoff decision. This statement by a
nondecisionmaker “is entitled to virtually no weight in considering whether the firing was
pretextual or whether the decisionmaker harbored discriminatory animus. [Citations.]”

(Horn v. Cushman & Wakefield Western, Inc., supra, 72 Cal App.4th at p. 809.)
(i) The 2004 rehire as a temporary, rather than a permanent, employee.

In March 2004, the County rehired Lloyd as a temporary employee because it

ceded an additional heat and frost insulator at LAC-USC. Lloyd contends the decision
to rehire him as a temporary, rather than permanent employee, was pretextual aad was
intended to punish him for complaining about the County’s efforts to coerce him

remove asbestos illegally. We address Lioyd’s pretext arguments senatim.

@
ke
T
o
oy
(5
-
5
w”
&
ok
et
¢

Here, Lioyd reiterates the fact thar simultanecus with the June
County posted a job ;}03& n for a heat and frost insulator. As already discussed, the
declaration of Theresa Aleman established the job posting was erroneous and was
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witndrawn.
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Lloyd relies again on the fact that for the 2003-2004 fiscal year, there were
3 permanent and 1.7 temporary positions budggted. Az discussed above, the 3 permanent
positions were filled and Lloyd obtained the full-time temporary position. The fact there
remained a 0.7 temporary position does not show pretext.

Lloyd also points to the fact that 30 days after he was rehired to work at LAC-
USC, he was sent back to MLK to do the same work he was doing prior to his layoff.
However, merely because Lloyd was performing the same work does not tend to show
“his rehiring as a temporary employee for budgetary reasons was pretextual.

Lloyd also relies on the fact that upon his return to MLK, he was again asked to do
asbestos work on several occasions. This does not tend to show Lloyd’s rehiring as a
femporary employee for budgetary reasons was pretextual.

(i) Lioyd's status as a temporary empioyee for nearly two years.

To reiterate, rule 13.03 provides in relevant part: “A temporary appointment may
continue for no longer than 12 months of continuous, full-fime service except that, with
the approval of the director of personnel, persons may be employed in the same position

r an additional specified period of time nupon writtén presentation of facts to justify an
extension.”
The County contended it permitted Lioyd to work as a temporary employee for
nearly two years because of the need to complete additional projects. Lloyd contends this
lengthy stint as a temporary employee was a pretext for punishing him for complaining
about the County’s efforts to have him remove asbestos illegally.

As the County argues, it is unclear how Lloyd’s continved employment as a

«a,&
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tweinporary employee beyond the one~year mark could be deemed an adverse eniployment

" action, when the alternative would have been to let him go.



Further, the County could not simply change Lioyd’s status fromtemporary to

pénmanent at the end of the one-year period. Rule 13.03 specifically states: “A person

Ca
Fadn

given a temporary appointment may not be transferred orreassigned o any other position
except on a temporary basis, and shall never dttain pernianent status from such
assignment.” (Italics added.)

Lloyd also contends the County violated Rule 13.03 because no one fiiled out the
necessary paperwork to extend his temporary employment beyond the one-year mark.
However, such omission by the County does not tend to show its retention of Lloyd as a
temporary employee was pretextual.

Finally, Lloyd points to evidence that a permanent heat and frost insulator position
opened in the Internal Services Department in 2005. The evidence showed Hampton told
Lloyd about the position and gave him a copy of the bulletin. {As noted, rule 13.03
precluded the County from simply reassigning Lloyd from his temporary appointment

into a permanent position.} The job bulletini advised Lloyd how to apply for the position
However, there is no indication that Lloyd made any attempt to apply for the open
permanent position.

In short, Lioyd has not shown his retention by the County i a temporary position

ey

for nearly two years was a pretext for retaliation.
(iv) The January 2006 layoff.
The County contended it {erminated Lioyd’s temporary eraployment in January
2006 due to a lack of work at LAC-USC. Here too, Lloyd conterids the profiered reason
is pretextual.

et T

Lloyd pomts to the fact that on January 19, 2006, just days before the County

notified Lloyd that it would terminate his employment for a second time, the County

L PR

sosted a bulletin for a heatf and frost insulator. However, this job posting was by the

a{wq

C@é.;tziy’s Intermnal Services Department. This opening in the County's Intemal Services
Department does not call into question the County’s evidence that there was a lack of
ke

work for Lloyd at LAC-USC, within the County’s Department of Health Services.
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Lloyd poeints out that at the time he was terminated in January 2006, there was a
temporary heat and frost insulator position budgeted for the 2005/2006 fiscal year at
LAC-USC. The existence of budgeted positions does not equate with the availability of

“work to be done. Although said position was budgeted, the evidence showed there was a
lack of work at LAC-USC and facilities management could not justify continuing Lloyd’s
temporary emaployment beyond January 2006.

To establish pretext. Lloyd also relies on his favorable performance reviews in
2004 and 2005, prior to his second termination. However, Lloyd’s positive evaluations
do not tend to show the County’s justification for the second termination, namely, a fack
of work at LAC-USC, was pretextual.

Finally, Lioyd argues he presented evidence that he was terminated about one
month after he refused to sign his performance evaluation and had a meeting with
supervisors, at which time he complained of his temporary status and the fact that he
repeatedly was being asked to remove asbestos illegally. Proﬁmity between protected
activity and adverse action may be sufficient to establish a prima facie case of retaliation.
{(Loggins v. Kaiser Permanente Internat. (2007) 151 Cal. App.4th 1102, 1110, fu. 6;
Arteaga v. Brink’s, Inc. (2008) 163 Cal. App.4th 327, 353.) However, temporal proximity
between protected activity and discharge does not raise a triable issue that the County’s
Jjustification for the second termination, i.e., a lack of work at LAC-USC, was pretextual.

For all these reasons, we conclude Lloyd failed to raise a triable issue of material
fact with respect to whether the County’s justifications for the adverse employment
actions were pretextual. {]

{[End of nonpublished portion.}]
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DISPOSITION
The judgment is affirmed. The parties shall bear their respective costs on appeal.

CERTIFIED FOR PARTIAL PUBLICATION

KLEIN, P. J.

We concur:

KITCHING, I

ALDRICH, J.



SUPERIOR COUR'l OF CALIFORNIA, COUNTY ¢/ LOS ANGELES

DATE: 06/2C/14 DEPT. 82

HONORABLE LUIS A WDGEL N TY C
A

ECTRONIC RECORDING MONITOR

HONORABLE IUDGE PRO TEM

NONE Deputy Sheriff|| NONE Reporter

5 . o .
1:30 P BoL 44885 Plainifi
Counsel

TC A
vs Defendane NO APPEARANCES
LOS ANGELES COUNTY CIVIL SERVIC Counsel

COMMISSTION

NATURE OF PROCEEDINGS:

CLERK'S CERTIFICATE OF MAILING/NOTICE OF ENTRY OF

e T

JUDGMENT AND JUDGMENT

ow-named Executive Officer/Clerk of the
itled court, do hereby certify that I am
Tt oa par\w to the ”3u5@ herein, and that on this

ate I served the Judgment upon each party or counsel

nam ed below by placing the document fer collectwon and
1 - E 1 4 3
1 *odS@ it

S T oy ey o - .
in accordance with standard court &LMgb;beD.

ated: JUNE 20, 2014

SHERRI R. CARTER, EXECUTIVE OFFICER/CLERK
\ . i . }

— «

JONATHAN M. COHEN, ROTHNEER, SEGAL T AL, 510 5.
A

H oy
MARENGO AVE., PASADENA, CA 91101-3115%

506 W. TEMPLE

ey
LOS

|GEOFFREY 5. SHELDON, LIEBERT CASSIDY, ET AL, 6033

MINUTES ENTERED
06/20/14
CQUNT& CLERK

O

Py
]
=

e
=
[ae]
NG

rage i




[R]

a2

AWy

N

J— .
jop Lh o

=~

[N} [y.]
o A

~d

o

AT R T ORIGINAL FILED
{{‘TH‘\ "‘“?1,5\ ALL & Gl L:,E_,NCTO\IL

510 South Marengo r?u%n\_ucm - JUN 2 6 2014
aaadena ifornia 91101-3115

su ﬂmne w 626) 766-7555 - - -
pobhon ém ey LOS ANGELES
TIPRRIOR COTTR™

titioner Richard Taylor

Attorn

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

RICHARD TAYLOR, CASE NO. BS 144885

Petitioner, Hon. Luis A. Lavin
Dept. 82

i(}u ANGELES COUNTY CIVIL SERVICE [PROPOSED| JUDGMENT
COMMISSION: and DOES | through 10,
inclusive,

Respondent.

This matter came regularly before this court on May 27, 2014, for hearing 1n Department

£

82 the Honorable Luis A. Lavin presiding. Jonathan Coben appeared on behalf of petitioner

£ o eyl Anpele
of respondent Los An igel

Richard Taylor ("Petitioner”). John I. Manier 3
County Civil Service Commission ("Commission”). Geoffrey S. Sheldon appeared on behall of

real party in interest County of Les Angeles (7€

court, arguments having been pre its May 30, 2014 decision

and order gr illIUJ Petitioner's writ of mand cﬁ(




G/14
HONORABLE LUIS A. LAVIN GEjl N
M

SUPERIOR COUR\ OF CALIFORNIA, COUNTY

JUDGE PRO TEM

T TONRTTY
Deputy Sheriff] NONE

LOS ANGELES

DEFPT.

DEPUTY CLERK

RECORDING

Reporter

MONITOR

44885 Plaintiff

[

r/

RICHARD

Ve

LOS ANGELES
COMMISSION

TAYLOR

bl

s

<

TRVIC Counst:i

COUNTY CIVIL !

SARANCES

NATURE OF PROCEEDINGS:

FOR WRIT OF MANDATE

MATTER

HEARING ON PETITION
RULING ON SUBMITTE

ken the above matter unde
2014, now makes its ruilng

The court having tal
mission on May 27,
follows:

mandate is
document
OF MANDATE,

for writ of
rth in the
NG WRIT

e petition

2ASONS
AF\TE ORDER
this datea

er g B
S e

GRANTI

E
e

JONATHAN M COHEN, RC R, SEGALL, BT AL, 510
MARENGO AVE. PASADENA, CA  91101-3115
Page L oof 2 DEPT. 82

sub-
as

H
]
E (\L‘;‘B&N 14

| COUNTY CLERK

i




SUPERIOR COUR't1 OF CALIFORNIA, COUNTY Os LOS ANGELES

DATE: 05/30/14 DEPT. 82
HONORABLE LUIS A. LAVIN JUDGE|| N DIGIAMBATTISTA DEPUTY CLERK
M CLARK/COURTROOM ASST
HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
1
NONE Deputy Sheriff|| NONE Reporter
8:30 am|BS144885 Plaintift
Counsel
RICHARD TAYLOR
VS Defendant NO APPEARANCES
LOS ANGELES COUNTY CIVIL SERVIC Counsel
COMMISSION

NATURE OF PROCEEDINGS:
LESTER J. TOLNAI, ASST COUNTY COUNSEL, 500 W. TEMPLE
ST., 6TH FL., LOS ANGELES, CA 90012

GEOFFREY S. SHELDON, LIEBERT CASSIDY, ET AL, 6033
W. CENTURY BLVD., 5TH FL., LOS ANGELES, CA 90045

JOHN I. MANIER, NASSIRI & JUNG, 1055 W. 7TH ST.,
SUITE 2800, LOS ANGELES, CA 90017

MINUTES ENTERED

Page 2 of 2 DEPT. 82 05/30/14
COUNTY CLERK




alifornfg

SUPERIOR COURT OF THE STATE OF CALIFORNIA o5 Angslos
MAY 30 2014

FOR THE COUNTY OF LOS ANGELES Shemi R, Cart
' er, Executive Officer/Clark

Richard Taylor, ) By N. DiGiambattista, Deputy
Petitioner, )
) Case No. BS144885
v )
) Decision and Order
Los Angeles County Civil Service Commission, ) Granting Writ of Mandate
Respondent. )

Since 2006, Petitioner Richard Taylor has been a clerk for the County of Los Angeles
Department of Health Services. In a criminal complaint filed in February 2010, he was charged
with falsification of childcare forms and illegal receipt of childcare benefits between November
2005 and July 2006. As a result of those criminal charges, Petitioner was suspended without pay
for thirteen months. Once the criminal charges were dismissed against him, Petitioner was
allowed to return to work but was not paid for the thirteen-month suspension period.

Petitioner challenged the County’s actions at a post-suspension administrative hearing. After the
administrative hearing was completed, the hearing officer found that Petitioner’s suspension was
based on a “meritless criminal case,” and that he “committed no acts that could be construed as
criminal conduct, or even conduct morally or ethically objectionable in any way.” (AR 39). The
Los Angeles County Civil Service Commission, however, disregarded Petitioner’s innocence and
ignored the merits of the criminal charges which were the sole basis for suspending Petitioner
without pay. Instead, the Commission limited the scope of the post-suspension hearing, and its
review of the hearing officer’s recommended decision, to a single issue: whether there was a
nexus between the criminal charges against Petitioner and his job duties. By doing so, the
Commission rendered the post-suspension hearing meaningless and denied Petitioner due
process. Accordingly, the petition for writ of mandate is granted.

Factual and Procedural Background

Petitioner was hired by the County’s Department of Health Services (“DHS” or “County™) in
2004, and has worked as an intermediate clerk for DHS at the Long Beach Comprehensive
Health Center since 2006. (AR 372). As an intermediate clerk, Petitioner is responsible for
registering patients, preparing patients’ medical records, screening patients’ financial records,
and processing other paperwork. (AR 240.271). In performing these tasks, Petitioner has
access to patient information, such as patients’ names, birth dates, social security numbers, and
driver’s license numbers. (AR 272).

On February 24, 2010, the Los Angeles County District Attorney’s Office filed a felony

complaint against Petitioner and six other defendants. Petitioner was charged with one count of
grand theft under Penal Code section 487(a) and one count of perjury under Penal Code section
118(a). (AR 194, 196-198). The criminal charges arose out of Petitioner’s alleged involvement
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in falsification of childcare forms and illegal receipt of childcare benefits. (AR 297-298. 376-
381).

In March 2010, Richard Washington, a Senior Departmental Personnel Technician with DHS,
received notice of the felony charges filed against Petitioner. (AR 288-289,291). Using Live
Scan, a fingerprint imaging system, Mr. Washington cross-referenced the County’s employment
records using Petitioner’s personal and employment information with Petitioner’s criminal
record to verify that felony charges had been filed against Petitioner. (AR 291-292). Mr.
Washington also verified that Petitioner had been charged with grand theft and perjury by
contacting the District Attorney’s Office, conducting a search of the Los Angeles Sheriff’s
Department’s database, and obtaining a copy of a March 8, 2010 certified minute order from
Petitioner’s criminal case. (AR 293). After verifying Petitioner’s charges and conferring with
his supervisors, Mr. Washington determined that Petitioner should be suspended without pay
under Civil Service Rule 18.01." (AR 294-295). Although Rule 18.01 does not address whether
an employee should be paid during a term of suspension, DHS routinely suspends employees
without pay if the suspension is based on a pending criminal matter. (AR 326). However, the
administrative record reflects that the Commission has, on at least one occasion. interpreted Rule
18.01 to allow it to retroactively award back pay during the period of an emplovee’s suspension.
(AR 93-104).

In deciding to suspend Petitioner without pay under Rule 18.01, DHS officials determined that
an adequate nexus existed between the criminal charges filed against Petitioner and the nature of
Petitioner’s job duties. (AR 294-295, 333-334). Although not expressly required by Rule 18.01.
the County has applied a “nexus” analysis to its suspension decisions since November 1998,
when the County Board of Supervisors passed a resolution governing the hiring of individuals
with prior criminal convictions. (AR 333-334). The 1998 resolution provides that the County
“shall not place a person in a sensitive position if he or she has been convicted of a felony or a
misdemeanor, except that such conviction may be disregarded if it is determined that there were
mitigating circumstances or that the conviction 1s not related to the position and poses no threat
or risk to the County or to the public.” (AR 222). Based on this language, whenever criminal
charges are filed against a County employee holding a “sensitive position,” County officials will
compare the nature of the criminal charges against the nature of the employee’s job duties to
determine whether the employee should be suspended pending resolution of the criminal
proceedings. (AR 334).

According to Michael Lampert, DHS s Chief of Performance Management, the determination to
suspend Petitioner under Rule 18.01 using the resolution’s “nexus™ analysis was straightforward
because the County considers every position in DHS “sensitive” (see AR 243), and Petitioner’s
job duties involve accessing confidential patient information. (AR 334). This determination was
based in part on Mr. Lampert’s consideration of the County’s Department of Human Resources’
hiring policy. which sets forth potentially disqualifying job related offenses based on the nature

"In relevant part, Civil Service Rule 18.01 provides: “[A]n employee may be suspended by the appointing power for
up to and including 30 days, pending investigation, filing of charges and hearing on discharge or reduction, or as a
disciplinary measure. Where the charge upon which a suspension is the subject of criminal complaint or indictment
filed against such employee, the period of suspension may exceed 30 calendar days and continue until, but not after,
the expiration of 30 calendar days after the judgment of conviction or the acquittal of the offense charged in the
complaint or indictment has become final.” (AR 189).
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The Commission conducted Petitioner’s post-suspension hearing before Hearing Officer Douglas
R. Boyd on March 15,2012, (AR 34). In keeping with the Commission’s November 9, 2011
decision, Hearing Officer Boyd limited the scope of Petitioner’s hearing to the single issue of
whether a sufficient nexus exists between the criminal charges filed against Petitioner and the
duties of Petitioner’s position to support Petitioner’s suspension. (AR 361). Nevertheless.
Petitioner was permitted to testify about the merits of the criminal charges filed against him and
the financial hardships he suffered as a result of the thirteen-month unpaid suspension. (AR 375-
381).

On June 12,2012, Hearing Officer Boyd issued his recommended decision. (AR 34-41).
Although Hearing Officer Boyd concluded that there was a sufficient nexus between the
underlying criminal charges and Petitioner’s duties as a DHS employee to support Petitioner’s
suspension, he asked the Commission to consider awarding Petitioner back pay due to the fact
that the criminal charges were ultimately dismissed. (AR 40-41). Hearing Officer Boyd
observed the following:

Notice is taken of the long standing practice not to award back pay upon dismissal
of charges or even acquittal.

However, this case points out a need to set limits in this regard.

Appellant suffered a loss of pay and benefits for over one year. That is a severe
hardship upon Appellant, but completely justifiable upon conviction of criminal
charges.

However, this Appellant was not convicted. Moreover, he committed no acts that
could be construed as criminal conduct, or even conduct morally or ethically
objectionable in any way.

Appellant simply took his child out of a school, and someone else subsequently
forged his name on childcare forms. There is no allegation that Appellant even
knew of this illegal action by his child’s former teacher until he was contacted by
police tnvestigators as a victim of identity theft. Appellant consistently
maintained his innocence to all actors within the criminal justice system and to
evervone within the Department of Health Services.

In sum, this could happen to any of us without our causation and without our
knowledge.

We do not know why a criminal case filed in February 2010 was not dismissed as
to Appellant until April 2011, an unusually long period of time for a criminal
matter.

We do know that Appeliant was not found guilty of criminal charges. and that he
waited patiently while asking the Department repeatedly to return to work for
more than one year.
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We also know that Appellant has a clean work history with the County and no
deficiencies in his job performance whatsoever. The only reason he was
suspended, and for an extremely long time, was the meritless criminal case arising
out of his employment of which Appellant knew nothing until contacted by police
mvestigators.

It is respectfully suggested that the Commission consider whether an award of
back pay should be granted in this case.

(AR 39-40).

After considering Petitioner’s objections to Hearing Officer Boyd’s nexus finding, the
Commission adopted Hearing Officer Boyd’s recommended decision by a 3-2 vote on November
14,2012, (AR 1-2). The Commission’s final three-sentence decision does not indicate whether
the Commission considered Hearing Officer Boyd’s suggestion to award back pay to Petitioner.
(See AR 1-2). However, 1t 1s undisputed that the Commission did not award any back pay to
Petitioner.

On September 9, 2013, Petitioner filed a petition for administrative writ of mandate seeking to
set aside the Commission’s November 14, 2012 decision and restore all back pay and benefits
that he would have received between April 7, 2010 and April 20, 2011 but for his thirteen-month
unpaid suspension. The matter was argued and submitted on May 27, 2014,

Summary of the Law

Petitioner seeks a writ of mandate pursuant to California Code of Civil Procedure section 1094.5.
Code of Civil Procedure section 1094.5 governs judicial review by administrative mandate of
any final decision or order rendered by an administrative agency. Under Code of Civil
Procedure section 1094.5(b), the pertinent issues are: whether the respondent has proceeded
without jurisdiction, whether there was a fair trial, and whether there was a prejudicial abuse of
discretion. An abuse of discretion is established if the respondent has not proceeded in the
manner required by law. the decision is not supported by the findings, or the findings are not
supported by the evidence. Code Civ. Proc.. § 1094.5(b).

A trial court’s review of an adjudicatory administrative decision 1s subject to two possible
standards of review depending upon the nature of the right involved. Code Civ. Proc., §
1094.5(c). If the administrative decision substantially affects a fundamental vested right, the trial
court must exercise its independent judgment on the evidence. Strumsky v. San Diego County
Emplovees Retirement Assn.. (1974) 11 Cal.3d 28, 32; Bixbyv v. Pierno. (1971) 4 Cal. 3d 150,
143, The trial court must not only examine the administrative record for errors of law, but must
also conduct an independent review of the entire record to determine whether the weight of the
evidence supports the administrative findings. Bixby. supra, 4 Cal.3d at p. 143.

1.

It is well established that ““discipline imposed on public employees affects their fundamental
vested right in employment, and therefore, when a public employee challenges an employer's
disciplinary action in a mandamus proceeding, the trial court i1s required to exercise its
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independent judgment on the evidence.” Wences v. City of Los Angeles, (2009) 177
Cal. App.4th 305, 314. Here. the petition challenges an administrative decision affirming
Petitioner’s thirteen-month unpaid suspension. In such a case, the Court exercises its

(1992) 6 Cal.App.4th 125, 127-129 (applying independent judgment standard to petition
challenging a 12-day suspension of an ambulance driver). While foundational factual findings
must be sustained if supported by substantial evidence, the ultimate determination of whether the
administrative proceedings were fundamentally fair is a question of law. Clark v. City of
Hermosa Beach. (1996) 48 Cal. App. 4th 1152, 1169.

Analysis

Petitioner argues that the Commission’s November 2012 decision should be set aside because he
was denied a fair administrative hearing. Specifically, Petitioner contends that the Commission
violated his due process rights by denying him a meaningful opportunity to contest the unpaid
suspension. Generally, a procedural due process claim has two distinct elements: “(1) a
deprivation of a constitutionally protected liberty or property interest, and (2) a denial of
adequate procedural protections.” Hufford v. McEnaney, (9th Cir. 2001) 249 F.3d 1142, 1150;
Kildare v. Saenz, (9th Cir. 2003) 325 F.3d 1078, 1085. These elements are discussed below.

1. Petitioner Had a Protected Property Interest to Continued Emplovment and Income

Petitioner contends that he had a property interest in the income the County withheld from him
during his suspension because a public employee cannot be disciplined or discharged without
cause. Although the County and the Commission concede that a permanent County employee
generally holds a property interest in continued employment,” they argue that Civil Service Rule
18.01 precludes a County employee from maintaining a property interest in receiving icome
during a period in which criminal charges are pending against that employee.

It is well settled that “[p]roperty interests . . . are not created by the Constitution. Rather, they
are created and their dimensions are defined by existing rules or understandings that stem from
an independent source such as state law - rules or understandings that secure certain benefits and
that support claims of entitlement to those benefits.” Skelly v. State Personnel Bd. (1975) 15
Cal.3d 194, 207. Thus, the extent and characteristics of an employee’s property interests arising
out of his public employment may be defined by the terms of his employment, as they are

U.S. 564, 577-78; American Federation of State etc. Employees v. County of Los Angeles
(1983) 146 Cal App.3d 879, 889 (“the extent of the protected interest or entitlement (i.e., the

terms and conditions of employment) is governed purely by statute™).

¥ See Resp. Opp.. p. 7 (“it is undisputed that permanent County employees generaliy have a property interest in
continued employment™); RPI Opp., p. 3 (“The Civil Service Rules generally provide permanent, classified County
emplovees a property interest in continued employment™); see also Skelly v. State Personnel Bd., (1975) 15 Cal.3d
194, 206.
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As a starting point, the parties do not dispute that Petitioner holds a protected property interest in
his continued employment with the County. Sce Skelly, supra. 15 Cal.3d at p. 206 (“the
California statutory scheme regulating civil service employment confers upon an individual who
achieves the status of “permanent employee’ a property interest in the continuation of his
employment which is protected by due process™). From there, however, the parties dispute the
extent of Petitioner’s right to continued employment with the County and whether he had any

right to a continued salary during the suspension period.
The Commission and the County argue that Rule 18.01 carves out of a public employee’s
protected interest in continued employment the right to receive income during a period in which
criminal charges are pending against the employee. The Commission and the County base this
argument on an interpretation of Rule 18.01 that is not supported by the rule’s plain language.
FFor example, they assert that the rule clearly provides that a County employee will be subject to
an unpaid, non-disciplinary suspension due solely to the fact that criminal charges have been
filed against him. However, Rule 18.01 1s silent as to whether a suspension made pursuant to its
terms will be without pay; instead, this is a practice that the County has established through
practice. but which does not appear to be authorized by any Civil Service Rule. (See AR 189,
326). In fact, the Commission has, on at least one occasion, determined that a Rule 18.01
suspension, where the underlying criminal complaint is not sustained, i1s disciplinary and
awarded the affected employee 133 days of back pay. (AR 93-98). Further, by its terms, Rule
18.01 does not mandate that the County suspend an employee against whom criminal charges
have been filed; rather, it provides that “an employee may be suspended™ if charges, criminal or
non-criminal, are filed against the employee. (AR 189) (emphasis added).

Thus, there is no language in Rule 18.01 that establishes that a County employee 1s automatically
and permanently stripped of his right to receive income for a period during which he 1s
suspended as the result of a pending criminal proceeding against him. The County and the
Commission do not point to any other state or local law that prevents Petitioner’s right to
continued employment from encompassing the period during which he was suspended because
criminal charges were pending against him. See Skellv, supra. 15 Cal.3d at p. 207; American
Federation of State etc. Employees, supra, 146 Cal. App.3d at p. 889.

The County’s and Commission’s reliance on Gilbert v. Homar, (1997) 520 U.S. 924, is

misplaced. There, the Supreme Court recognized that the State of Pennsylvania had a significant

interest in immediately suspending a police officer without pav after felonv charges were filed

against the officer such that the State was not required to afford the officer a pre-suspension

hearing. Id., at p. 932-933 (emphasis added). However, to the extent that the Gi

can be read to establish that the police officer held no property interest in receiving pay, whether
"}1(

concurrent with or following his suspension, that case 1s distinguishable from Petitioner’s in an
important aspect: the police officer in Gilbert was suspended pursuant to a Pennsylvania statute
that expressly required a law enforcement agency to suspend without pay a police officer against
whom felony charges had been filed. See Id., at p. 933 (citing 4 Pa. Code § 7.173). Here, no

such statute or local law governs Petitioner’s employment.

In short, Rule 18.01 does not terminate an emplovee’s constitutionally protected property interest
as soon as he is charged with a crime.
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criminal defendant would waive his speedy trial rights. To strip an individual of property
interests arising out of his employment because he decided to waive his speedy trial rights in an
ongoing criminal proceeding would place an additional and untair burden on that individual in
deciding how to proceed with his criminal case. Ata minimum, it is grossly unfair to allow a
government emplover to withhold thirteen months of salary for a crime that was never proven
and to treat an employee’s arrest as a final criminal judgment.

b. The Risk of an Erroneous Deprivation of Petitioner’s Interest Through the
Procedures Applied at his Administrative Hearing

Without the opportunity to challenge the County’s refusal to award him back pay following the
dismissal of the criminal charges, Petitioner 1s left only with the ability to challenge the County’s
finding that a nexus existed between the nature of the criminal charges and the nature of his job
duties. The Court finds that limiting a post-suspension hearing to this singular issue creates a
significant risk of an erroneous deprivation of Petitioner’s interest in continued employment.

In this case, the Commission’s nexus finding bears no connection to the issue of whether
Petitioner was indeed guilty of the alleged criminal conduct. In other words, under the parties’
current practice, whether an employee should or should not be suspended without pay—
regardless of the duration of the suspension—is in no way dependent on whether the employee
engaged in blameworthy or culpable conduct. Certainly, a fundamental aspect of procedural due
process “1s the opportunity to be heard at a meaningful time and in a meaningful manner.” Los
Angeles Police Protective League v. City of Los Angeles, (2002) 102 Cal. App.4th 85, 91. The
Court finds little meaning in a post-suspension hearing that precludes a suspended County
employee from challenging the merits of criminal charges filed against him when those criminal
charges formed the sole basis for his suspension. In fact, it 1s difficult to ascertain the need for a
post-suspension hearing that is limited solely to the determination of whether a nexus exists
between the criminal charges supporting an employee’s suspension and the nature of the
suspended employee’s job duties. Such a finding can be easily made by comparing the
description of the charged crimes set forth in the Penal Code with the County’s description of the
employee’s duties. See, e.g., Coleman v. Department of Personnel Administration (1991) 52
Cal.3d 1102, 1121 (“These relatively simple determinations generally can be made from
personnel records™).

The Commission argues that the post-suspension hearing procedures adequately protect a County
employee’s rights under Rule 18.01 because that rule anticipates that a criminally-charged
employee may be acquitted. (See AR 189 [“the period of suspension may exceed 30 calendar
days and continue until, but not after, the expiration of 30 calendar days after the judgment of
conviction or the acquittal of the offense charged . . .”’]) (emphasis added). Thus, according to
the Commission, County employees facing criminal charges should expect their unpaid
suspensions to be justified even if they are acquitted or their criminal charges are dismissed.
This argument is misguided. As discussed in greater detail above. Rule 18.01 1s silent as to
whether a suspension made pursuant to its terms shall be paid or unpaid and it provides the
County with discretion in deciding whether to suspend an employee facing criminal charges.
Therefore, a County employee cannot be expected to understand that his unpaid suspension will
be justified regardless of the outcome of his underlying criminal proceedings when the operative
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red severe financial hdmi‘x hip as a result of the suspension through no
f)~ 'l hus, there 1s no mdrcanon mﬂ AHov\, o Hearing Officer Bovd to
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County of Los Angeles
CHIEF EXECUTIVE OFFICE

Kenneth Hahn Hall of Administration
500 West Temple Streat ?%L:';*n 713, Los }im;;sles, California 90012

t amiy.goy
WILLIAM T FUJIOKA Board of Supervisors
Chief Executive Officer GLORIA MOLINA

First District

MARK RIDLEY-THOMAS

MEE!!‘CE"; i 1 . 2@3 -E Second District
i ZEY YAROSLAVSKY
Third District
DON KNABE
To: All Department Heads Fourth District

MICHAEL D. ANTONOVICH
Fifth District

From: William T Fujioka

Chief Executive Officer

COUNTY EMPLOYEE RESPONSIBILITIES WHEN SUBPOENAED

Hecently, the Board of Supervisors requested that the Civil Service Commission (CSC)
“appear to advise the Board regarding steps it has &Uken or that could be taken t‘:" the

Commission or ‘&*ﬁ parties before i, to expedite the {(civil service) appeals process.” On
March 1, 2011, CSC issued a memorandum (attached) to the Board responding to the
Board's concemns and identifying factors impeding the timeliness of the appeals
process. One of the factors highlighted in the report was the lack of compliance by

County employees in complying with subpoenas for testimony in cwvil service hearings.
Departments are reminded that when an employee is subpoenaed either as a witness
or ordered to appear as a County re Dreseﬁtat“'e for a civil service or iegai proceeding,
the subpoena or order fo amaeas* are considered a primary work assignment and
attendance is not opiional. ’D@mﬁment managers should immediately take all
necessary steps to communicate employee responsibility when served with a subpoena
and ensure employee attendance at all future proceedings.

iz’ you have any questions or require further informati
Al Sandt, E}ep;} x,ef Executive ﬁfﬁuﬁ;er at  {213)
dt @ceo.lacounty.goy

Attachment

W

Each Supervisor

~y

03.10.11 employee resp when subpoenaed.docx

“To Envrich Lives Through Effeciive And Caring Service”
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CI‘W?.., SERVICE COMMISSION
COUNTY OF LOS ANGELES

Kl&i% ® f GREG LA WATLA
XECUTIVE DIRECTOR

L!&.W ?FL\CE J‘ CR&, C ’xE'L EXEC U“E‘n: D’?L‘ TO:’ e "\”’S\ND ’E‘AVERS DEPUTY E

March 1, 2011

-
]

Supervisor Michael D. Antonovich, Mayor
Supervisor Gioria Molina

Supervisor Mark Ridley-Thomas
Supervisor Zev Yaroslavsky

Supervisor Don Knabe )

SUBJECT: Board of Supervisors' Motion on Citizen's Economy & Efficiency Commission
Recommendations

From: Lynn Adkins, President

On January 25, 2011, the Los Angeles County Board of Supervisors ("Board”) approved a
metion by Supervisor Molina and seconded by Mayor Antanomch E‘;at inter alia, requested that

e Civil Service Commission {"CSC” or "Commission”} appear tc advise the Board regarding
stepcz it has taken or that could be taken by the Commission or the parties betﬂre it, fo expedite
the appeals process. va this memorandum we offer our comments on the Citizen's Economy
& Efficiency Commission ("CE&EC") report and its recommendations. In addition, we offer an
outline of the steps the Commission has already taken and is taking to expedite the appeals
process as well as what additional steps could and/or should be taken.

First, it is important to note that the Commission shares many of the frustrations about the
lengthy timeframes to resolve disciplinary cases, particuiarly discharge cases, and has
dedicated a great deal of effort to reducing these delays. Commissioners and sw‘f provided
the CE&EC compilete cooperation, including attendance at several meetings to inform them
about the processes that have been put in place over the years to ensure compliance with all
the r@zaﬁvfmi county, state and federal reguiations and court rulings.

Several years ago as our caseipad doubled and the number of non-disciplinary case:
increased, we sou :}h& approval from the Executive Officer of the Board and the CEO m increase
the size of our staff and improve the quality of its leadership. We thank the Beard and the CEO
for their past support and the renewed focus on this imporiant area. We also welcome the
board’s attention and the CE&EC’s review. While we may disagree with some of the
assessments and compansons, we fully support efforts to streamline and speed up the process
ar ut e efforts to reduce the number of cases filed with the commission. We would also be
direct beneficiaries of such f—"&ft:,

HOATTO805.1



t is important to note that the Commission’s increased caseload comes, primarily, in non-
dssmg}imary matters. In this regard, the Department of Human Resources' (DHR) recent steps
to re-structure their appeliate review process, such as for examinatio n appeais isastepin he
right direction, and should result in a reduced flow of cases to the Civil Service Commission in
the future. Better communication between the emploving departments and ghe employees
being rated, and a DHR appeals process that includes meaningful meetings between the
employees and the appellate staff to ascertain all relevant facts, and o help employees
understand the rationale for their scores if the appeal should be denied, should go a long way
o reduce some of the tensions between employees and their managers in examination
disputes.

i Background

The Los Angeles County Civil Service Commission is a Los Angeles County Charter mandated
independent commission, which serves as the administrative appeliate body for the County's
nearly 100,000 classified employees. It is the initial appellate body for employees who have
received major discipline, such as discharges, reductions, suspensions in excess of five days,
as well as for discrimination complaints. The Commission also hears appeals of scored portions
of examinations. Additionally, the Commission also serves as the administrative appellate body
for a number of cities that directly contract with the County. Pursuant to Civil Service Rule 4.03,
the Commission must grant petitions for hearings in cases of discharge, reduction, or
suspension in excess of five (5) days.

For the past several years, the CSC has received over 500 petitions for hearings annually.
Typically, 40% of fho&* e appeals involve non-disciplinary matters. Hearings for these issues are
rarely granted due to the structure of the Civit Service rules and the high threshold a petitioner
must meet. The Commission granted hearings in more i?‘zan 250 appeals each year. The
overwhelming majority of the hearings granted were for disciplinary cases where employees are
entitied to a hearing per the Los Angeles County Civil Servn,e Ruies, adopted by the Board.
The following table illustrates the CSC's annual workioad from calendar year 2008 through
2010

£8C Caseload

] o uasenﬁ&r“‘w 2008 | 2008 2010
Petitions filed : 531 525 520
Qiaﬁ%}ﬂ;ndﬁ’ Cases 280 .i 335 328 i
Hearings Granted 264 | 306 272"
Nen Disci %z?’d:yxg‘ scretionary 251 130 192
- Petitions - 7
Non-Disciplinary Discretionary 6 4 3
__ Hearings Granted ] -

" As of 2/8/11, with several discretionary petitions still pending.

HOA.770805.12



In addition to processing these appeals, the Commission’s staff responds to hundreds of
discovery motions {P:’z‘cﬁes&* motions) filed each vear by as‘:“sﬁmt public defenders and
afternate public defenders. In 2010, the staff also responded 1o over 250 public records act
requests and prepared six (6} administrative records for Petmms for Writ of Mandate filed with
the Superior Court.

i, Actions Taken by the CSC to Expedite Hearings
Since 2007, the CSC has impiemented several actions in an attempt to expedite the appeals

process. Following are some of the highlights:

-

in April 2008, the C5C's Executive Director submitted proposed revisions to the CSC's
procedural Rules to the CEO's Employee Relations Division to facilitate discussion with
the unions representing County employees. The purpose of the proposed revisions
were to introduce procedural changes in an effort to expedite the appeals process,
correct typographical errors and make other necessary updates;

2. Hearing Officers were notified in May of 2008 that the Commission would strictly enforce
the terms of their contracts and they were no longer tc be compensated if they granted
continuances, other than as expressly provided in the confract.

w

Concurrent with item 2 and at the CSC’s request, the Chief Deputy Executive Officer for
the Board of Supervisors sent a memorandum to all Department Heads and Chief
Deputies that Hearing Officers would be less likely 1o grant continuance requests going
forward and this would require the cooperation of their advocacy siaff;

4. Beginning in June 2008, the CSC intensified training for its Hearing Officers making
training an annual activity. This training has focused on, among other things,
mechanisms to better control the hearing process and sfaying focused strictly on the
matters to be adjudicated. This training has including coaching from a refired Superior
Court Judge and comments from advocates for departments and employees, as well as
representatives from the Office of the County Counsel;

g':% CSC's Exacutive Direclor and the Commission's lega! advisor
epartmental Chief Deputies to discuss problems caused i:s‘;;
department witnes es igﬁormg subpoenas and/or not attending hearings where

testimony was required. The del \«\,»@ caused by these absences continue to i :.g%&i%:’;'ééli
timely compl letion of the process. 1he Board could be of great assistance in this regard
if you would issue clear direction to department heads {o compel depariment withesses
to appear at hearings,
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5. New hearings are now scheduled within one (1) week of the selection of the Hearing
Officer. in December ”“@8 the staff of the 08SC was divided into an agenda team and a
hearing team, both led by Head Board Specialists. The supervisor of the hearing team
immediately began scheduling the backlog of cases. Historically, there had been 100 fo
150 cases that were ready for scheduling but were not scheduled due to the '
unavailability of the parties ( /e, backlogged). Staff was directed to immediately begin

HOA.770805.13



scheduling based upon the availability of the Hearing Officers. Within three months, all
the backlogged cases were scheduled;

7. On March 25, 2009, the CSC’s Executive Director published the proposed changes to
the CSC's Procedural Rules and requested comments from all interested parties;

8. After lengthy and open discussions with employee and departmental representatives as
well as the Coalition of Unions, at its December 2010 meetings, the CSC discussed and
subsequently adopted revisions to the Commission’s Procedural Rules which became
effective on January 1, 2011; and

9. This month the CSC’s Executive Director and Deputy Executive Director developed with
the Executive Office of the Board a proposed “Statement of Work” to be used in the
solicitation and selection of Hearing Officers. The new language in the upcoming
contract should address many concerns about delays and bring about more timely
conclusions to the cases before the CSC.

H Additional Steps and possible Board Actions to Expedite the Appeals Process

Following are actions, which if addressed, will help further expedite the appeals process:

1. Additional Hearing Rooms for Hearing Officers - The Commission requests the Board's
assistance through the Executive Office to identify and allocate additional hearing rooms
for use by the CSC’s Hearing Officers. The CSC currently conducts three o five
hearings per day. However, the Commission only has one (1) dedicated hearing room
and is forced to dedicate too many resources o negotiate logistics/availability for any
other roams. [f additional rooms were made avaiiable in or near the Hall of
Administration, there would be a proportional increase in the number of hearings
scheduled on any given day.

2. Availability of Employee and of Departmental Advocates to Reduce Delays - The
Commission requests the Board to urge both employee representatives and departments
to adequately staff their advocacy units. Unavailability of advocates lead to hearing
dates being continued, unduly extending the length of the appeals process. In 2010,
Departmental advocates individually or jointly with opposing counsel requested 126
hearing continuances. Departments drive the examination and disciplinary processes

and should staff appropriately. Long delays also impact the availability of witnesses, and
can affect the final outcome.

In conclusion, the Commission is committed to quickly resolving all appeals. The Commission
will continue to implement whatever changes are within its power to expedite the process. If
and when the Board votes to make any of the other changes in the Charter or the Civil Service
Rules the CE&EC proposed, the CSC stands ready to implement those changes as well.

. Thank you for this opportunity to participate in the process and express our views.
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COUNTY OF LOS ANGELES
CIVIL SERVICE COMMISSION

522 Kenneth Hahn Hall of Administration
500 W. Temple Street
Los Angeles, CA 90012

CLAIM FOR COMPENSATION FOR HEARING OFFICER SERVICES
PLEASE USE ONLY ONE FORM PER APPELLANT.

Appellant’s Name -

Case No -

County Department -
Hearing Services Rendered:

Date(s) of Service —

Hours per day (excluding lunch and breaks) —

Total compensation for hearing services -

Hearing Report Charge(s):

Cancellation charge per the contract -

TOTAL CHARGES:

Print name — Hearing Officer

Signature of Hearing Officer

Address

City State Zip Code

Date request submitted:



Frequently Asked Questions

. May | observe a hearing prior to conducting my first hearing day with the
Commission?
Yes, hearings are open to the public with the exception of peace officer cases.

. Do I need to notify anyone that I’d like to observe a hearing?

Please contact Harry Chang at (213) 974-2411 to find out about the hearing
schedule, or email him at hchang@bos.lacounty.gov . There are frequent
hearing cancellations so | would suggest you call late afternoon, the day before
any hearing you would like to observe, to find out the status. The day before you
observe a hearing you may also make a request to Harry to arrange parking.

. Where do | park?

Your parking will be pre-arranged at the Music Center/Dorothy Chandler Pavilion
(Lot 14). The lot is located on Grand Avenue between Temple and 1% on the
west side of the street. Your name will be at the parking office.

. What will | be given on my first day of hearing?

You will be given an accordion file that contains a stapler, name plate, and
holder, two exhibit pads, a note pad, a pen, a pencil, and a highlighter. Please
return everything at the end of the day, including the accordion file and any
exhibits submitted by the parties during hearing.

. What shouid I bring my first day of hearing?
Bring a copy of the Civil Service Rules and the Civil Service Procedural Rules.

. How long is lunch?

Lunch shall be an hour. If it is not convenient to break right at noon because you
can finish a witness’s testimony or for some other reason, please ask the court
reporter if she is okay with working another 15-30 minutes. Please do not go
longer than an additional half hour (even if the court reporter states she’s okay).
There shall also be a morning and an afternoon break of fifteen (15) minutes per
the Court Reporter’s contract.

. Will the hearing rooms outside of room 522 be locked during funch?
If your hearing room is located in the building where a key card is needed,
Commission staff will assist you in letting you in. Ask staff what will occur during



lunch, that is, will the room be locked and if not, do you have to take your
belongings, how will you get back in, etc.

How late can a hearing be conducted?

Hearings must end by 4:45 p.m., pursuant to the Court Reporters’ contract. If a
hearing is held in the court house across the courtyard, the hearing must end by
4:30 p.m.

Do | have to fill out the yellow “Daily Hearing Information Sheet provided to
me?

Yes, please record your start and end times. If the hearing has not been
completed, do not arrange additional dates with the parties unless 2 Commission
staff is there. The dates you select may not be available on our master calendar.

10.How do | know how many dates of hearing are permitted?

11.

Once assigned a case, you will be sent a memo from the Executive Director
which states the maximum allowable number of compensable days of hearing
and report-writing. If you need additional dates beyond what the letter outlines,
you must get pre-approval. For example, if you are permitted three days of
hearing and at the end of the second day you realize you’'ll need more than one
additional day, make your request in writing before you leave that day or email
the request shortly thereafter. You can either use the “Daily Hearing Information
Sheet” or you can send an email to Harry Chang. Please provide your
justification for additional days; simply stating the parties are requesting more
days is not specific.

“Special notes of the Hearing Officer” on the “Daily information Sheet” are for you
to make any notes you'd like to remember for the following hearing date.

Will | be given transcripts at the end of the hearing date(s) in order to write
my report?

No, the Commission does not provide transcripts. If you would like an audio
recording of the hearings, please let us know and we will obtain them from the
court reporting company. Please return them to us after you have submitted your
report. Do not make copies of the CDs or loan them to the parties. The CDs are
the property of the court reporting firm and must be returned to the court reporter.

12.Do | turn in my invoice at the end of the hearing day or once the case has

ended and | have submitted my report?
Your choice, either way.



13.1f I have questions, who should | contact?
If you have a question, please contact Harry Chang.

Miscellaneous

e There is no provision to exclude one party who is filing a written brief from
leaving the room because the other side is doing an oral closing. The
hearings are not confidential from the parties. You may ask that they both
file closing briefs or both do an oral closing.

e You must swear in the withesses. Please do not ask the court reporter to
do so.

¢ When using a room outside of the Commission’s office, please do not ask
non Commission for assistance in moving furniture, audio system, etc.,
please contact Commission staff. At the end of the day, please look
around and remind the parties to discard any water bottles, etc.

¢ Please do not use the Commission staff conference room as a place for
you to take a break (unless your hearing is schedule in that room).

e For cases involving minors or public participants of county programs such
as medi-cal, only the first name and first letter of the last name are to be
used. You may need to remind witnesses of this.



	Memo re HO AttendingTraining Final
	Certification of Issues at Hearing
	4.12 Burden of Proof - LACO, CA Code of Ordinances
	Rule 4.17 Pre-Hearing Conference
	18.01 Suspension - LACO, CA Code of Ordinances
	Peace Officers Bill of Rights Act (POBRA)
	Public Safety Officer's Procedural Bill of Rights Act
	Format of HO Report
	Jan STIGLITZ - Court of Appeal, Fourth Appellate District
	Skelly v State Personnel Board
	ZUNIGA - Court of Appeal, Second Appellate District
	Jennifer DRESMAL - LASC
	Margaret BERUMEN - Court of Appeal, Second Appellate District
	Margaret LATHAM - Court of Apepal, Second Appellate District
	Brent TALMO - Court of Apeal, Second Appellate District
	Dartheatus LLOYD - Court of Appeal, Second Appellate District
	Richard TAYLOR - LASC
	County Employee Responsibilites when Subpoenaed
	Claim for Compensation for HO Service
	Frequently Asked Questions
	Untitled



